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One of Lthe aims of ibis series of Repotts s to clale in summaty
forte the course of the most important of the proceedings talcen
apairst persons docused of commilling war erimes during the Second
World War, apart {tom the major war craninals tried by the
Nuremberg and Tokyo International Military Trbunals, but
including those fried by United States Military Tribunals at
Wuremberg, Of ncoessity, the trals rcportcd in these volumes
are examples only, since the frials conducted before the various
Allied Courts number well over a thpusand, The trials selecied
for reporting, however, are thase which are thought to be of the
greateat interest Jesally and in which important points of municipal
and mternational law arose and werg settled,

Each report, however, contains not only tho outline of the
procegdings in the trial pnder raview, it also, in a separato section
headed *F Motez on the Case ™, such commenls of an gxplanatory
nature on the lepal maffers arising i» that trial a3 it has been
thought usefu? to inglude. These notes provide also, at suiiable
points, general summarfes and analyses of the decisions of the
coutts oh specific points of law derived primarily from a study of

relevant trials already reported upon in the series.  Furthermors,

the volums includs, where necessary, Annexes on mumeipal war
crimes laws, their aim being to explain the Taw on such matiers as
the Iegal basis and junsdiction, compositicn and coles of proceders
on tho war erime courts of those conntriea before whose courts the
trials reported vpoa in the varions volomes wers hold.

Fioally, each volume includes 2 Foreword by Lord Wright of
Trurley, Chairman of the Ynited Nattons War Crimes Commission.
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FOREWORD

This volume contains twa very impaortant toials which bhave been held
under the “ Subscgoent Proceedings™ af Woremberg, Cneis the Krupp case,
in which the defendants were the dircctores and managers of thai world-
famous organisation, #nd the other concerns the greal cheoical combine,
LG Facben. Ia both cases the operations of the respective concerns were
nol Hmited specifically to war production, but that did form a great part of
their cutput and beld a foremost thle in the ials.  Both cases invelved the
fnodamental questions of the nature of crimes apainst peace and the malure
of crimes of economic spoliation. Crimes against peace will be more
fully cramined and deali with in Velomes XIIT-XV of this series in
which it will be soughi to dewermine the essential claracter of these crimes
as concelved in the international law of war. {rimes concerning property,
however, have been more fully dealt with in the Note preparsd by Mr.
Brand, which appears on pages 159 -66. He has sought to achieve in summary
form an epitome of the main jdeas which underlic this concept of war
crimes, having regard t0 what happenad in the Tast war.  The sumimary is
nor limited to the two reports in this yolume, but covers cuses in the earlier
Yolume IX in which this topic and its vanons ramifications were dealt
wilh and cxplorcd,

It is well known that the German war system depended essentially on
axploitation by the Germans of the industrial resources and the production
of the cccupicd counwnes.  Closely associated with Lhat wus the use of
what has been called slave labour, that is either Lhe lubour of deporiees
from occupied countries or the labour of the inhabitants themselves in
those countries. Withoot the command and the ability o employ all
these enormaous rosoorces of material and manpower it is, 1 think, clear
that the German war effart could not bave been continued as it was, 1n
the same way the Germans were to a large extent fed by the agricultural
products taken from the occupied countries. In a sense this economic
exploitation as & system muy appear o have been something novel in the
history of war, #wod it therefore has called for special treutment o these
volumes which seek to explain the varions trials which have been held in
respecl of thui particelar crime. Tt would, however, be incorrect Lo refer
to it as novel. Tt ds corlainly implicit in the Hapoe Convention Noo 1V of
1207 which deals not enly with the specific heading ol pilkage, but wlse what
is even more [mportant with the protection of property rights of the
mnhabdianits of oceupied councries, and protecls them againsr being made
use of by the cccupying power except in w0 {ar as is necessary for purposes
of the occupying army in cononection with expenses of the actual occupation,
and subject always ta the capacity of the occopied country. The Articles T
huve referred Lo are Acticles 46, 47, 32 and 33, As a striking illustration
of the acope of what was donc, 1 may reler to the sysiem of siripping an
occtpied country of its resources both io raw materials and in machinery
and equipment, and sending them to Germany to strengthen the belligerent
power 10 the detrimment of the delence and resistance of the Allied nations.

il



vifl FORLEWORD

I cannat here develop these topics at any greater length. I am content to
refer to Mr. Brand's synopesiz, and to the Arlicles of the Hague Conventoon
as refuting the ides that crimes of this ype were not sulliciently dealt with
in the code of war crimes, | need not observe that ** pillage ™ in the old
semne, that is o say thefts by individual soldiers of the personal property of
individual inhabitants, though 1t remains and must remain a war crime,
iz only a very minor poriion of the wur erimes which come under this
headimyg.

I must, before | conclude this Foreword, refer to another matter which
15 of ap entirely different subject-matier and which [ ithink requires some
discnssion here.  This volume of the series of war cnime trialy which the
Commisgion has been publishing represents the completion of two-thirds
of the total publication. At an early stage I attempted fo explain in brief
the purpose, scope And the merhod of these reports and I find that that has
been widdy wnderslood 10 many quariers. | may tefer io an inielligent,
syippathetic and accurate toview of ¥olume | which was prioted In the
Americon Jowrnad of Interngtional Low, No. 42, of Apnl, 1948, That
revigw was by Professor Willard B. Cowles, Professor of Law in the
University of Mebriska, He was in a position to understand what the
Commission was attempting to do n these reporis, since he attended
meetings of the Commission for a time as a member of the Toited States
delegation.  Professor Cowlés shows an understanding and knowledge of
the reporls, and of the difficuliies which have faced those who haye planned
and carried out the scheme., COme great diticulty arizes from the nature of
the materials which were alone available for the preparation of the reports.
I will tuke Lhe opporiunily, in order 1o dispel cerlain misapprehensioos on
this point, to cxplain what Lhase materials hawe been,

The reports on British trials bave been written afier a study of the
verhatim transeripts of ihe irials inveleed.  [n the reporl of a Canadian
trial in Volume IV and in the reports on Polish tfals which bave appeared
and will appear in Yolome Vil and in a4 later volume, the complete transeript
was also available, and, in the writing of the Avstralian reports which have
appeared in Velume ¥ oand will appear in Yolume Xi, complets transeripts
have been available with the exceplion that at times lhe arguments of
counsel and the summing up of the Judge Advocate have been given in a
stmmarised orm.

Fur the preparation of the United Siates tral reports it has nol always
been possible to securs full transcripts, and certain of the American reports
contained in the volumes have, therefore, been based upon summaries
lurnished by the United $lates authoritics, When reports have been based
upon such summaries, however, the fact has becn noled in appropriate
footnotes, which have sppeuared on page 46 ol Volume | {relating i the
Hadamar trial) and on page 56 of Yolume ITF {relating to four short reports
appearing in Lhat wolume).

In writing the French, MWorwegiun and Dulch reports other problems
have had to be faced. No verbatim report is officially taken of Norwegian
war crimé Lrials, and it has not been possible for any such transcripts of
French or Duleh trials 1o be forwarded to the United Nations War Criines
Comnission. It has been necessary, therclfore, o write the Norwegian,
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Dutch and Trench reports upon the basis of the indictments and reasoned
judgments debivered it the trizls dealt with, The Chinese trial repott
which will appear in 2 later volume of these reports has similardy had o be
based upon the judgment delivered in the trial.

A difficulty of another kind hax been met with in the writing of the
* Subsequent Proceedings ™ tnals held before United States Military
Tribupals in Nuremberg. Here the availsble material has been too greut
i permit of an exhaustive treatment within the time limits set down by the
trust under which the Law Reporting has been carricd on. Most of the
** Buhsequent Progeedings ™ touls have occupied & time which i almost
comparable with the duration of the trial held before the Internatiomal
Military Tribunal itzelf, and the resulting transcripts have been corres-
pondingly voluminows. Reporls of the elght “ Subsequeni Procesdings ™
trizls wlich huve been dealt with and will be reported in these volumes
have therefore been based upon a thorcugh study of the indictment and
judgment in the respeciive trials and of the spesches and briefs of the
provecuting and defenes counsel.  The pressure of lime has prevented a
comaplete resdipe of the oral and documentary cvidence admitted at the
trials, and the summary of evidence which appears in each of the reports
haz been condensed from the judgment of the court. It is thought that,
pnee this fact hus been made clear, the reports will retain their usefulness
from the historical point of view, while from the point of view of building
up a jurisprudence of war crimes law it 1s entirely in order, and in fact
vesantial, o aceepl the view taken by the Tribunal itself of the facts tefore
it, beeynse these were the facts to which the Tribunalintended fix statemenis

of law to relzte.

The United States authorities in Nuremberg are themselves planning to
establish a series of volumes dealing in rather more detail with each of the
“Subsequent Proceedings ™ trials.  With grester resources at their command
they will be uble to devote a volume or more to each trial and to provide »
selection of the coral and documentary evidence put before the Court 1n
each of these trials and a selection of the arguments of counsel, in addition
e reprinting the indiclment and Lhe judgment in its entirety in cuch case,

I may add that the trials on which the reports appearing in our volumes
have been based have varied greatly in the amount of legal arpument put
forward in the course of their proceedings, and in their overall legul inlerest;
comsequently the reports themselves vary considerably in lenpth. Tt would
be unfair, for instance, to expect all British trials to cantain the same amount
of legal debate as did the Belsen Trial, an early British trial in which many
fundamental issues were raised and debated, thus rendering vnnecossury a
similar length of discussion in individual subsequent British triuls.

Of the two reports in the present volume, Mr. Aars Rynning has been
respomsible for the drafting of the outlings of indictments and evidence,
and has shared with Mr. Brand the task of arranging the legal matter
contained in the judgments delivered. Mr. Brand, as Bditor of the series,

haz writien the notes oo the 1wo cases.
WRIGHT.

London, Decenber, 1348,



CASE No. 57.
THE LG. FARBEN TRIAL

TRIAL OF CARL KRAUCH AND TWENTY-T'WO OTHERS

LINT{RT) STATES MILTTARY 'TRIBUNAT., MNURFXBERC,
14110 avcusT, 1947- 2810 Ly, 1948

Liability for Crimes against Peace, War Crimes, Crimes
against Humanity and Membership of Criminal Organisa-
tions of leading German Industrialists.

Carl Krauch and the {wenty-two others indicted in this trial
were all officials of 1.G. Farben Industric A.G. (Interessen-
Gemeinschaft Farbenindustrie Aktiengesellschaft), The
I.GG. Farbenindustrie A.G. itself was not indicted in this
trial, but it was alleged by the Prosecution that Carl
Erauch and the other twenty-two accused ** acting through
the instrumentality of Farben and otherwise ** had, during
a period of yéars preceding 8th May, 1945, committed
Crimes against Peace, War Crimes and Crimes against
Humanity and participated in a2 common plun or coi-
spiracy to commuit these Crimes—all as defined i Control
Council Law No, 10. Thesc crimes werc said to include
planning, preparation, initiation and waging .wars of
ageression and invasions of olher countries, as a result of
which incalenlable destruction was wrnught throughout
the world, millions of people were killed and .many
millions sullered, deportation to slave labowr of members
of the civilian population of the invaded countries and
the enslavement, ill-treatment, {errorisation, torture and
murder of numerous persons, inchuding German nationals
as well as foreign nationals ; plunder and spoliation of
public and private property in the invaded counirics
pursuant to deliberate plans and policies, intended not
only to strengthen Germany in launching its invasions
and waging its agpressive wars and secarc the permanent
economic domination by Germany of the continent of
Europe, but also 1o expand the private empire of the
accused, ; as well as other crimes such as the production
and supply of poison gas for experimental purposes on
and the extermination of concentration camp inmates, the
supply of Farben drugs for csperiments on snch inmates,

1



2 CARL ERATOH

participation in the Reich Slave Labour progranmme, the
employment of forced labour, concentration camp inmates
and prisoncrs of war in work having a direcl relation to
war work and under inhuman conditions, membershup of
crirninal organisations, ctc.

One of the accused, Brucggemann, was found unfit to stand
trial.

All of the accused were found not guilty in so far as they
had bcen charged with Crimes against Peace and with
parlicipation in the conspiracy [Counts [ and V).

The accused Schneider and the two others were also aoquitted
in so [ar as they had been charged with membership of a
criminal organisation (the §.8.) under Count IV. :

Krauch and thirteen of the other accused were acquitted on
all points charged against them under Count IT {(Plunder
and Spoliation), whereas Schimfz and seven others weore
partly found gwiity and partly not guilty under this Count.

As to Count 1] (Participation in the Slave Labour Programme,
etc.} none of the accused were found guilty in so far as
they had been charged with criminal responsibility for the
production and supply of poison gas and drugs to the
concentration camps, whereas Krauch and four others of
the accused were found gulty of the charges alleging the
employment of prisoners of war, forced labour and
concentration camp inmales 10 illegal work and under
inhoman conditions. The remainder of the accused were
acquitted on all points charged against them nnder this
Counl.

The thirteen convicted, including Carl Krauch, were sentenced
te terms of imprisonment ranging from seven to one and
a half years.

In its Judgment the Tribunal dealt with a number of legal
queslions, as set out in the report.



CARL KRAUCIH 3
A, OUTLINE OF THE _'PRDCEE_DINGS

1. THF COURT

The Court before which this trial was held was a United States Military
Tribuoal ser up under the acthority of Law No, 10 of the Alicd Control
Council lor Germuny, and Ordinunce Mo, 7 of the Military Gavernment of
the United States Zone of Germany(1)

2. THE TSDICTMEST

The accused, whose names appeared in the Indictment, were the following :
Carl Krauch Ilermans Schmite, (feorg von Schoileler, Frile Gugewski,
Heinrich Hoerlein, Auwgust von Knieriemm, Fritz ter Weer, Christian Schneider,
Otto Ambros, Max Brueggemann, () Ernst Buergin, Heinrich Buoeteiisch,
Paul ITaefliger, Max Iligner, [riedrich Jashne, I1lans Kuehne, Carl
Lautenschlacper, Wilthelm Wann, Heinrich Oster, Karl Wurster, Waller
Druerrfeld, Heinrich Galtineau, Erich von der Heyde, and Hans Kugler.

The Indictmment filed against the twenty-three accused rmade detailed
allegations which were arranged undes Ove conats, charging all or some of
ihe sccused respectively with the commizsion ol Crimes against Peace,
War Crirpes, Crimes against Humanity and Membersbhip of an Qrganisation
declared criminal by the International Milicary Tribonal at Nuremberg
{the .53 The individual counts may be summatized o Lhe Tollowing way -

Count f
Couont [ consists of eipbty-five purapgruphs. The criminal charge is
contained in paragraphs one, two and elghty-five, which read as follows !
0y AN of the defendants, acting through the inscrumentality of
Furben wund otherwise, with divers other persons during o period of
vears precading &th May, 1945, participated in the plunning, preparation,
initiation, aad waging of wars of aggression and invasions of other
connlrics, which warg of ygppresston and invasions were also i violadon
of international laws and treavics. Al of the defendants held high
positions in the financial, industcial and economic Kife of Gormany and
commilled these crimes against Peace, as defined by Acticles I of
Contral Councll Law No. 10, in thal they wete principals o, accessorics
to, ordered, abetted, took a comsenting purl im, werc comneeled with
plans and enterprises 1avolving, and were memhers of orpanisations or
groups, including Farben, which were connected with the commission
of said crimes,”

“{% The invasions and wars of aggression teferred to in the
preceding parugraph were as follows : against Austria, 1st Rlarcch,
1937 ; agamst Crechoslovalda, 15l October, 1938 and 13th March,
1930 ; against Poland, Ist September, 1939 againgt the United
Kingdom and Prance, 2rd September, 195%; against Denmark and
Morway, Sth Apnl, 1944 ;  against Belgium, the Netherlands and

(F) For g penergl vocount of 1he Umiled Seales Law and practice moending war crims
trials held before Military Commissians and Tribuoals aod Militacy Govormment Conres,
sec Vol, T of this serdes, pp. 103-120.

{% The accused Brucgegemsnn was by decision of the Tribunal during the araignment
severed from the case and ordercd o be held subjeel to suhseguent proceedings, opon a
showing that he was plivsically anable to stand tmul,
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Luxembourg, 10ik May, 1940 ; against Yugoslavia and Greece, 6th
Apel, 194[ ; against the TS8R, 22nd Jung, 194], and apainst the
Linited States of America, 11th Deceraber, 1941.°"

* (B3 The acts and conduct set forth in this connt were commitied
by the defendants wlawfully, willelly and knowingly, and constiloge
violations of infernational laws. treaties, agreements and assurances,
and of Article 11 of Conirel Council Law Wo. 10."°

Cowns I

Under Count IT of the Indictment all of the accused were charged with
the cormmizsion of War Crimes and Crimes against Humanity., Tt was
alleged by the Prosscution that War Crimes and Crimes against Humanity,
ay defined by Controd Council Eaw No. 10, had heen commitied in that the
accused, during ike period [rom 12th March, 1938 {o 8th May, 19435, acting
through the instrumentality of Farben, participaied in “ the plunder of
public and privare property, exploitation, spolistion, and other offences
apainsl properly, in coontries and.territories which came under the belligerent
occopation of Germany in the cooarse of its invasions and aggressive wars.”
The charge recites that the purficulars sel forth constitote * vivlalions of
the luws and customs of war.” of internationa! treaties amd conventions,
including Avticles 46 56, inchusive, of the IHague Regolations of 1907, of
the pencral principles of criminal law as derived from the criminal laws of
all civilized nations, of the internal penal luws of the countries in which
such crimes woere comrmitted, and of Article IT of Cootral Council Law
No. Lik™

The Indictment charges that the acts were commitied unlawfully, wilfulty,
and knowingly and that the accused were criminally responsible ** in that
they were principals in, aceessories to, ordered, abetted, took a consenting
patt in, were connected with plans and cnterprises involving, and were
members of arganisations or groups, including Farthen, which were connected
with the commission of said crimes."

The Indictment further alleged @ ** Farben marched with the Wehrmacht
and played 2 major réle in CGormany's programme for acquisition by
conguest.  [L used its expert techpical knowledze and resources to plunder
and exploit the chemical and velated industries of Burope, to enrich itself
from unlawful acquisitions, 1o slrengthen the German war muching and to
wssure the subjogation of the conquered countrics to the German economy.
To that cnd, il cooceived, intiated and prepared detniled plans for the
acquisition by it, with the ald of German military fores, of the chemical
indostries  of  Awstria, Ceechoslovakia, Poland, WNorway, Foance,
Russia, and other couvntrics.”  The particulars of the alleged acts of
plunder and spoliation are then enumerated in sub-putapgraphs.

Count 1

Count 171 churges the accused, individually, collectively, and throogh
the instrumentality of Farben, with the commission of War Crimes and
Crimes against [Tumanity as defined by Arbicle 11 of Control Council Law
Mo, 1k 1 was alleped by the Irosscution that the accoused participated
in the enslavement und deportation to slave labour of the civikan populalion
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of territory under the belligerent occupation or otherwise conirolled hy
Germany ; the enslavement of concentration camp inmates, incioding
Gormans ; and the use of prisoners of war in war operstions and work
having & direct relation to war operations. It was further alleged that
caslaved persoms were inistreated, terrotised, tortured and murdered,

The general charge is followed by a siatcmeni of paniculars, consisting
of twenty-two numbered paragrapbs, From these it appears that, to
sustain this Count of the Indictment, the Prosscution relied aopon four
groups of alleged facts characterised as follows . (@) the 18)e of Farben in
the slave labour programme of the Third Reich ; (4) the use of poison gas,
supplied by FTarken, in the extermination of inmates of concentration
camps ; (¢) the supplying of Farben dimgs for criminal modicsl cxperi-
mentation wpon enslaved persons, and (@) the unlawful and inhuman
practices ol the aceused in connection with Farben's plant at Auschwitz.

These acts and conduct of the accused were alleged to have been commitied
unlawfully, wilfuly, and knowingly aod to constitule violations of inler-
natjionu] eonveniions, particularly of Arteles 3, 4, 5, 6, 7, 14, 18, 23, 43,
46 and 52 of the Hapue Repulations, 1907, and of Articles 2, 3, 4, 6, 9-15,
23, 25, 27-34, 36048, 50, 31, 54, 56, 57, 00, 62, 63, 65-63 and 76 of the
Frizoner of War Convention {Geaeva, 1929}, of the laws and customs of
wir, of the general principles of criminal law as derjved from the criminal
[aws of the countrigs in which such crimes were conunitted, and of Article 11
of Control Couoneil Law Ne. 10,

Count IV -

Count IV charges the accused Schneider, Buetefisch and von der Hegde
with membership, subsequent to 1st September, 1939, in Die Schutrstatteln
der Mationalsosialistisehien Deutschen Arbeiterpuriel {commonly known as
the ** 5.5.""), declared to be criminal by the International Military Tribunal,
and Paragraph 1 {d) of Asticle IT of Control Council Law No. 10,

Count ¥V

Count V is predicated on the acts set forth in Counts I, IV and ITI, and
charged alf the accused, acting through the wnstrumenialily of Farbep and
atherwise, with having together with diverse other persons, during a period
of years preceding $th May, 1945, participated as leaders, organisers,
insligators and accomplices in the formulation and execution of a common
plan or conapiracy to coramit, of which nvolved the commission of Crimey
against Peace {including the acts constiluting War Crimes and Crimes
against Humanity, which were committed as an integral part of such Crimes
wpainsl Peace) as deflned by Control Couoncil Law No, 10, and were
individually responsible for their own actz and for all acls commilied by
any persons in the exceution of such commoen plan or conspicacy.

_The acts and conduet of the aceused sct forth in Counts 1, 11 and 111 of
this Indictment were suid to form a part of the common plan or con-
gpiracy and =1l of the allegations made in these Counts were to be regarded
as incorporated in Count V.

3. PROGRLYS OF TIFE TREAL _
A vapy of the Indiclrment in the German languags was served upon each
accused at least thirty days before the amuipnment.  All of the accused
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entered a formal plea of not goilty in open court on the [$th Avgust, 1947,
after the arraigmment.

The trial itself opened om the 27th Awgust, 1947, Each accused was
represented by an approved chief counsel and assistant counsel of his own
choice, afl of whom were recognizsed and compelear members of the
German Bar, In addition, ile accused, as 4 group, had the serviees of a
specialist of their own selection in the field of international law, several
cxperl accountants and an administrative assistant to their chief counsal.
The proccodings were conducled by simultancous tranglation inle the
English and German lappuages and were electrically reconded and alse
stenopraphically reported. The trial lasted for 152 days, not lncluding
heurings hefore commissioners. A toral of 6,384 docomenis, including
affidavils, woere submilted in evidence, of which 2,282 were submitted By
the Prosecution and 4,102 by the Pefence. Witnesses called, imcluding
those heard by the commissioners, numbered 182,  Of these 87 were called
by the Prosecution and 102 by the Delence.  The oflicial transeripl of Lhe
proceedings comprised 13,635 pages, not including the Judgment.

The evidence was closed on 12th May, 1943, Between 2Znd and ilth
June, 1948 the Prosceution occtepied one day and Lhe Defence six and a
halt days in oryd arocument. Each of the aceuscd was allowed to addeess
the court in his own behalf and not oo oath. Exhawstive bricls wore
subntilied on Behalf of both sides.

The Judgment was dalivered and sentences passed on Z9th-30th July, 1943,

4. THE LYIDENCLE BLIORE T THISUNAL
{1}y The position af the Accuved

Ambras, e : )
Prodessor of Chemisiry,  1938-1945 member of Vorstand, Technical
Commities, and Chemicals Committes ; chalunan of threc Farben com-
mittees in the chemical field ; plant manager of eight of the mosi important
plants, including Buna-Avschwitz ; member of coolrol bodies 1t several
Furben unily, incleding Funcelor, :

Member of Nari Party and German Labour Front @ Military Feonomy
Leader ; special conseltant to chief of Research and Development Depart-
menl, Four-Year Plan ; chicl of Specisl Commillce " C " (Chemical
Warkturz), Muin Committee on Powder and Exiplosives, Armament Supply
Oflice ; clief of o number of nnits in the Econamic Group Chemical
Indusrry.

Buergin, Lrast @

Elcctro-chomist.  1933-1945 member of Vorstand ; [937-[945 pgocsi
attendant and member of Technical Cotnmittee ; chief of Works Combine
Central Germany and member of Chemicals Commitiee during same
perieds 3 chief of the Bitterleld and Wolfen plants ; member of varfous
Farhen conlrol provps in Germany, Norway, Switzerland, and Spain.

Member of Nazi Party and German Labour Frone ; Military Economy
Leader ; collaborator of Kraoch in the Fowr-Year Plan ¢ chairman of
technical committes for corlain important products, Feonomic Greoup
Chemical Industry.
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Bugtefisch, Heinvich

Dactor of Engineering {Physical-Chemical). 1934-1938% deputy member
of Yorstand ; 19358-1945 {ull member of Yorstand ; 1933-1933 member of
Woerking Committee ; 1932-1933 guest artendant in Techuical Committee ;
10381945 member of Technical Committee ; 1935-1945 deputy chief of
Spurte I {under Schueider); chiel of the Leuna Works ) chairman or
member of control groups of many Facben coneeros in the fields of chemicals,
cxplosives, mining, sypthetics, etc., in Cermany, Poland, Austria, Czecho-
slovakia, Yugoslavia, Roumania and Flungary.

Member of Himmler Circle of Friends ; member of Nazi Purty and
Crerrnan Labour Frant ; Lisutenant-Coloned of 8.5, ; member of NSEK
and NSFK ; member of Nalional Somalist Bund of Techmicians [ colla-
borator of Krauch in the Four-Year Plan @ Produclion Commissioner {or
Cil, Ministry of Armaments ; jucsident of Technical Experts Commitiee,
International Iitropen Convention, etc.

Druerrefold, Walier .

Docror of Engineering. Mot a member of the Vorstand nor of any
commmiilees @ 1932-1941 senior cngineger of Leuna Works 1 1941944
Prokurist of Furben (a position analogous to attoroey-in-fact) and chief of
construction and installation at the Auschw;tz plant : 1944-1945 direcior of
Auschwitz plant.

1937-1945 member of the MNazi Party ; 19341945 member of German
Labour Froot; 1932-1%45 member of Watienal Socialist Flying Corps
{Captain 1943—1945}; 1944-1945 district chajrman of Upper Silcsia,
Eeonomic Group Chemical Induslry.

Ceafewsicl, Frivz o

Ph.[x. in chemisiry. 1931 -1934 deputy member of Vorsiand ;19341945
full member of Vorstand ; 1929-1938 member of Working Committes ;
1933-[945 member of Cepiral Committes ; 1929-1945 member of Teehnical
Comumiitee ([irsr deputy chairman 1933 1945) ;928 1945 chiet’ of Sparte
HI: 19311945 chief of Works Combine Beddin ; manager of Agfa plants ;
member of board in numerous other subsidiaries and affiliates.

Member of Mazi Party and Crerman Labour Front ; member of Mational
Socialist. Bund of Germun  Techniolans ; Mﬂ[f‘u'\r E{,nuom}r Leader ;
member of several scientific and economic groups,

faitinequ, Heimrich ; )

Lawyer. MNot a member of the Vorstand but member of Yorstapd
Worldng Commiliee 1932 1935 and of Furben®s South-cast Europe Com-
mittee 19351945 ; J934-|938 chief of Farben's Dolitical Economy
Deparimant ; officer or member of control groups in a dozen Farben
units and subsidiaries in Germany and south-castern Burope.

1933-1934 Coloned in the 5.A ; [9351945 member of Nazi Paity ;
member of Council for Propaganda of German Beonomy 3 member of
Comunittee for South-east Burope of Lthe Economic CGroup Chermical
Induscry.

E
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Haeflier, Paul . .

A Swiss national ; acquired German citizenship in 1941 and relinquished

i 1946, 1926-1938 deputy member of WVorstand ; 19387945 full

member of Vorstand ; 1937-1945 member of Commercial Comrities ;

1935-1945 member of Chemicals Comrnittee ; 19441243 vice-chairman

and deputy. chiel for muetals of Sales Combine Chermicals ; member of

Farhen's Boulh-east Europe, East Asia, and Fast Committees ; chairman

or member of Control Groups In several Farben units, including concerns
in Germany, Ausiria, Czechoslovakia, Norway and Tuly.

Was not 4 member of the Naxi Party,

Fon der Heyde, Erich ;

Doctor in agriculture. MNever a member of the Yorstand or any com-
mittees ; 1939-1945 * ITandlungshevollmaschlgler ** with Farben ; 1936-
1940 aached Lo Farben’s Eeonomic Policy Depariment, Berlin NW 7 ;
T93E- 1940 counter-intelligence apent for Herlin NW 7, and for a short
pericd deputy to Schneider as chief of larben's Lounter—lnte[];g&m.:.
Branch, High Command of the Armed Forces,

14371845 member of Nazi Barty ; 1934-1945 member of the Reiter
{mounted) 5.5, (Captain 1940-1945) ; 1942-1945 attached 1o the Military
Eeonomy and Armament Oflice, German High Command.

Hoevlein, ITeinrich

Professor ol Chomistry,  1926-1931 depuly member  of  Vorstund ;
1931-1%45 foll member of Vorstapd ; ]1931-1%33 member of Working
Commitiee 3 19331945 member of Central Committes ;1931 1945
member of Technical Commilice (second depuly chairman 1933-1945) ;
1930 1945 chairman of Phamuccutical Commiittes ; manager of Elberfald
plant.

Member of Was Party, National Socialist Burd of (erman Technigians,
member of Reich Heulth Council ; officer or member of several sclentific
bodies.

fgaer, Mo :

Doctor of Political Sclesca. 1934-1938 deputy member of Vorstand ;
1938-1945 full member of Vorstand ; 1933 1438 member of Working
Committee ; 1937-1945 member of Commergial Commities ;  1925-1943
chizf of Farbens Berlin ™W.W.7 office ; chaitman of South-east Committes |
manager of Schkopau Buna Warks, deputy manager of Ammoniakwerk
Morseburg ; oflicer or member of ceniral groups of fpurteen coneerns in seven
countries, including American 1Lk Chemical Comoration, New York.

1937 member of Mazi Party ; Military BEconomy Leader ; chairman or
member of seven advisory commilees o the governmentl.

Jeehne, Friedrich :

Dipl. Engineer, 1934-193% deputy member of Yorstand @ 1938-1945
full member of Vorstand and member of Techoical Cormmittes (guest
attendant since 1928) ; 1938-1%45 deputy chief of Works Combioe Main
Yalley ; chaieman of the Farben Technical Commission ; chief of
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engineering department of Heechst plant ; member of conirol boards of
several Farben units.

© Member of MNazi Party . Military Bconomy Leader ; member of Groeater
Advisory Coungil, Reich Group Industry,

Vo Kafericm, Augusi :

Lawyer. 1920-1931 deputy member of Vorstand [  1931-[945 full
member of Vorstand, and occasional puest attendant at mestings of
Aulsichtsral 3 1931-193% member of Working Commilice ;  1938-1945
member of Centryl Committec ; F931-1945 puest attendant at meetings of
Technical Committes ; 19331945 chairman of Legal Comunittee and
Patent Commission ; self-styled * principal attorney ** of Varben ; member
of board in several Harben units.

Merober of Mazi Parly, Mational Socialist Tawvers” Association ; member
ol four committess angd several sub-commitiees of Reich Group Industry
deafing wilth law, patents, trade marks, market regularien, ete., member
of a large number of professional associalions,

Kramelr, Carl -

Droctor of Naturzl Svience, Professor of Chemistry.  Mamber of Yorstand
and of its Control Committze ; member and chairman of Avnfsichisrat
19401245 ; chief of Sparre T 1928-14938 ; chief of Berlin Liaison Office
{Vermitllunagssiclle W) ; momber of Lhe board in a number of major Farben
subsidiaries and athliwies, including the Ford Works at Cologne,

In April, 1936, placed in chargs of the Research and Development Depart-
. menl [or Rew Marerials and Foreipn Currency on Goering™s wall ; Ociober,
1936, in charge of Ruesearch and Development Department in the Office of
Gennan Raw MMaterinls and Synthetics, under the Four-Year Tan ; July,
19351345, Plenipotentiary Geoeral for Special Questions of Chemical
Production ; December, 1939, Commissioner for Leonomic Development
under Four-Year Plan ; 1938-1945 Military Feonomy Leader ;| member
of Directarate, Reich Research Council.

1437 member of Wazi Party; metnber of NEUKL

Kuehne, Hens » :

Chemist,  1926-1945 member of ¥Yarstund and of Working Commiliee
untii 1938, 1925-1945 member of Technical Committee ; 1933-[945 cluef
of Works Combine Lower Rhine ; 1926-1%45 member of Chemicals
Commitee ; plant leader of Leverkusen plant; oflicer or member of
Auvfsichtsrat in numerous Farben concerns within Crermany and ejpht in
five ether countries.

Beeame a member of the Nazi Party in 1933 but was expelled shortly
thereafter and not reinsigted until 1937 ; member of groaps in seonomic,
commercial, and lahour offices of the Reich and Iocal Governmenis,

Eugler, Hans !

Daetor of Political Science. Mot a member of the Yorstand ; 19281945
Dokurist {wilh tille of ** Director ™) ;  1933-1945 member of Commercial
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Commiltee ; 19351945 member of Dyesiufls Application Committes ;
19341245 chief of Sales Department Drrestuffs for TTungary, Roumnania,
Yaoposlavia, Ceechoslovakia, Austriz, Greecs, Bulgaria, Turkey, the Near
Bast, and Adfrica ; [939.1943 member of Furben’s South-cast Furops
Committes ; [942-1944 member of Conunercial Committes of Francolor,

Taris.
193%-1%45 member of Nari Party.

Lautenscliaerer, Corl :

Doctor of Meadicine, Doctor of Chemical Eogincering, Professor of Pharm-
aey, honorary senator (egent) of the University of Marbaurg, formerly scientific
assistant at the Physiological Institute of the University of Heidelberg and
at the Fharmacological Tnstitule of the University of Preiborg in Breisgaw.
1931-1938 depuly member of Vorsland 1 1938-1945 (ull member of Vor-
stand, member of Technical Committes, and chief of Works Combine
Main Valley ; 1926-1945 member of Pharmaceuricals Commiltee.

14381945 member of Naxi Purty ;19421945 Mililary Fconomy Jeader,

Mann, Wilhela: :

Commereid] school gradoaie, 1931 -1934 deputy member of Vorstiand
19341945 full member of Vorstund ; 193]-1938 member of Working
Committee ; 1937-1943 member of Commercial Committes ; 1931-1945
chiel of Sales Combine Pharmaceaticals @ 1926 1945 member of Farben
Phurmaccuticals Commitlee ; chaicman of East Asia Commitiee ; ofticial
ar member of numerous comirel geoups o Farben concerns {including
chairmanship in “ DEGESCI ™),

Member of MNuzi Parly : member of 5.A. with rank of licalenant |
member of Greater Advisory Council, Reich Group Industry.

Ter Meer, Irilz -

Th.D. in chemistry. 1926-1945 member of VYorstand ;  1926-193%
member of Working Committee ; 1933-1945 member of Central Committee ;
1925 1945 member of Tochnical Commities (chalrman 1933-1945) ; 1929-
1945 chicl of Sparte I1; 1936-1945 wechnical reprosenlalive on Dyestufly
Comunittee ; officer or member of control groups of nomerous Farben
units, subsidiaries and allliates, including Prancolor, Paris.

wember of Nas Party ; Military Economy Leader ; member of Nalional
Socialist Bund of German Technicians 1 member of Feonomic Group
Chemical Induestry, holding several official positions and titles.

ster, Hetmrielr -

Doctor of Philosophy  (cheraisiry). 1928 193] depuety member of
Vorstand ; 1931-1945 full member of Vorstand ; 1929-1938 member of
Working Committes ;  1937-1943 member of Commerctal Committes
1930-1945 pranager of Nitregen Syndicade ; chief of Farben®z sales
organisation for nitropen and oil ; member of scveral control groups in
Germany, Austria, INorway and Yueoslvta,

Member of Mazi Pariy ; supporning member of 5.5, Réitersturm {mounted

unit).
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Sehmifz, Hermann ;

Commercial college graduate.. 1923-1943 member of Yorstand 3 1930
1945 member of Ceniral Committee: 1935. 1945 chairman of Vorstand
and puest allendant al meetings of Autsichtsrat ; 1920-1943 chairman of

_the board, 1.G. Choemic Basel, Switracland ; [937-1939 chairman of the
board, Amwerican LG, Chemical Corp., New York ; chairman of Aulsichtsrat,
DAG (formerly Alfred Nobel & Col) ; member of Autsichisrat, Friedrich
Krupp A5, Essen ; chaitman or member of control groups in several
othor subsidiary and affiliated Farben concerns.

1933 member of Beichsiag ; chairman of the Currency Commiitee of the
Reichsbank ; member or chairman of contrel groups in scveral financial
imstitutions.  Member of Commillee of Experts on Raw Materials questions;
member of Scleo, -Advisory Cnunul Reich Growp Induostry; Military
Economy Leader.

Sohaender, Cheistion -

Chemist. 1928 1937 depuly member of Vorstand ;  1933-1945 full
member of Yorstand and of Ceniral Committes ; 1937-1938 member of
Woaorking Committes ; 1929-1938 guest attendant at meelings-of Technical
Commirtee, lull member 1935-1945 ; 1438 1945 chief of Sparte 1; 1937-
1945 vhiel of plunt lewders and chiel conmiter-intellipencs agent of Vermitt-
lungsstalle W clief of Farben’s Central Personnel Department ; member
of control bodies of several Farben unics.

Member of MNasi Party ; supporting moanber of 5.5, ; member of
Advisory Council, Feonomic Groun Chemnical Industry ;. member of Eaperts
Comrities, Reich Trustes of Labour.

Fon Schuitzlpr, Greorg

Luwyer. 1926-1945 member of VYorstand ;  1926-1938 member of
Working Committee | 19301245 member of Central Commities ; 192%-
1945 guest atiendant of Technical Commiliee ; 1937-1943 chairman of
Commercigl Commitlee ; 1930 1945 chief of Dyestuffs Sales  Combine ;
varies periods between 1938 and 1945 member of other Farben
COTIImiciess, ate, .

Member of Naegl Parly ; Captain of 8.A. (% Sturmubleilung ** of the
Nari Purty); Military Feonomy Leader ; pwmber of Greater Advisory
Council, RKeich Group Industry; deputy chairman, Ecomomic Group
Chemical Indwziry ; chairman, Cooncil for Propaganda of (erman
Eeonomy | member of Auluichlsrat, Fruncolor, Paris , officer or menther
of Aufsichtsrat of other Farhen afliliates,

Wurster, Karl 2

Docior of Chemistry,  1933-19%43 member of Yorstand, Technieal Com-
mittee, and Chemicals Commites ; 1940-1945 chicf of Works Combine
Upper Rhine ; member of Aufsichtsrat in several Farben concerns.

Member of Maa Party; Military Lconomy Leader ; cotlaborator of
Krauch in the Four-Year Plan, OMlice lor CGerman Raw Maierials and
Synthetics ; acting vice-chainman of Presidium, Feonomic Group Chemical
Industry, and chaicman of its Techoical Cormittes ; Sub-Group for
Sulphur and Sulphur Compounds.
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(1) Evidence pelating to the oright, growth, and firancial and admmtm'arm’
construction of 1.G. Furbenindustric A5G

The desipmation Farben, as used in the Indictment, has refercnce to
Interossen~-Gremeinschaft Farbeninduostrie Alitiengesellschaft, which is usually
abbreviated to LG, arbenindustrie A.G., and which may be freely transialed
az meaning ~° Communily ol Trwrests of the Dyestulls Indusiries, o Stock
Corporatiom,”  The gorpotation is generaliy referred to as 1.G. in the
Germran transcript of the proceedings and as Farbeo in the English.

Farben came inte being during 1925, when Lhe firm of Badische Anilin
und Seda Fabrik of Tadwigshafon changed its name to the present designa-
tion and oergad with five of the other leading German chemical concerns.
From 1904, however, some ol these firms had becn working under com-
munity of interest sgreements, and in 1916 they had lormed an associalion
couneil to cxercise a measure of joint conteol over production, martkefing
and research and for the pooling of profits. By 1926 the merger had been
effected with a capital sieociure of 1,5 billon Reichsmarks, which cxeeeded
by three times the agprepatle cupitalisation of &l the other chomical concerns
of any consequence 1p Germany. As 3 consequence Darhen steadily
expanded its production and its economic power. 1o 1926 the firm had a
staff of 3,742 persens and an anowal turnever of 1,208 million Reichsmarks.
By 1942 the stail had jncrcased Lo [87, 70 persons and the tumoser Lé
2,90 million Reichsmarks. At the peak of its activities the yearly turnovar
of the firm exceeded three billion Reichsmarks.

Farben owned or held participating interest in 4000 Cierman fines and in
about 500 firms 10 other coundries. It wso controlled some 40,000 vitTuable
patent rights. The prosecution referred to the firm as ** A State within the
Slute.*”

The cvidence showed that Farken’s dLhimeent.‘, were parHoularly
cutstanding in chemical research and in the practical utillsation of Its
discoveries. Among the many pharmaceutical prodocts which Farben
developed and sponsored may be mendioned aspirin, slubrin, the salvarsans,
Twwr of its lrademurks, the * Bayer-Cross ™ in Lhe pharmaceutical field dnd
Fapfa’ in photography, are well known throughout the world, In the
industrial sphere Facben was a ploneer in the developmewt of the intricare
processcs by virtee of which dyeslells, melhanal, the plasies, artificial
fibres, and light metals are compmercially produced on g faree scale. The
firm playsd an especially impartant féle i the discovery and development.
of e processes for making Buna robber, nitrogen rom the air, and petrol
and lubricanls mom coal.

Ap enterprise of the magnitude andd diversified interest of Farben rcquire'ci
a comprehensive and intricate plan of corporate managemeziit. The con-
trofling and manuging bodies concerned were -

{a) The Stockirolders, They numbered 1pprmlmﬁte1v Lalf a rmllmn-
There was an annual meeting, nsually attended by financial representativas
of proups of sharcholders, ar which reports were received and considered,
capital ineregses and amendments to the charter were apprived, and metnbers
of the Aufsichtarat clected.

(b) The Anfsichesrat comprized 35 members at the time the merger was
cfivcled, but this number was reduced o 23 in 1938 and to 21 by 1940,
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This body was in the nature of a supervisory board. Under German law
the Auftichisrat glected and removed members of the Vorsiand, cafled
special meetings of the stockholders, and had the right to examine and
audit the books and acccunts of the firm,

{c} The Forstond wus charped wilh the actyal responsibiliy for the
manapgement of the compeoration and represented it in dealings with others.
When the Iarben merger tock place In 1925-1926, its Vorstand consisted:
of 82 members and most of ity functions were delegaed 1o a Working
Committee of 26 members,  In 1338 the Vorstand was reduced 10 less than
30 mermpbers and the Working Committes was abolished., There was also
# Central Committee within the Working Committee, which survived” the
abolition of the latwr.  The Vorstund maci, on the average, cvery six weeks
and was presided over by a chairman, who, in same respects, was regarded
as itz executive head and in others merely as peiemr fnfer parey.  In addition
Lo their joint responsibalities, the members of the Yorsiand were assigned
to posilions of leadership in speeific fields of acuvity, Toughly grouped
under tochnical and commercial agencias, which were :

(17 The Technioal Compafiter ] TEA) which was composed of the technicat
members of the Yorstund and the leading scicniists and engincers of Farben.
It dealt with questions of researclt, development of processes, expansion
and consolidation of plant facilives, and eredit requests Tot such purposes.
Bencath it wers 38 sub-commillecs in chomisiry und 3 in engincering, The
Technical Committer had a central administrative office in Berlin, called
the TEA-Buere, and the J engineering sub-committees were gronped
togelher as a Technical Commizsdon (TEEL). '

{2y Fhe Commcrcial Committes (KA which conceroed itself primarily
with financial, accounting, sales, purchasing, and economic political
problems.  The full commitiee conststed of about 20 members, including,
in addition to Yorstand membors, the heads of the Sales Cormbines and
other administrative agencies,

(3 Mired Commifteer. Co-ordination  between Lhe  Technical and
Commercial Commmittecs was achieved through sposial proups that drew
théir perscinel from both fields. The more important of these were the
Chemical Cormunitles, the Dhyesinffs Committes, and the Pharmacentical
Main Conlerence. .

The numerous arben plants were aperated on the so-called leadership
principle. A major unit was usually under the persenal supervision of an
individual Vorstund member, though in some insiances one member was
responsible for more than one unit, while in olhers a diversion of rosponsi-
bility prevailed within the plant, according to production.

Elpity in policics of management was actieved by grouping the plants
geographically and alse in accordance with the character of production in
the fullowing way .

(1) The Works Combings constiluted the basis for geographical co-
ordination of the Iarben plants. The four oripinal combings were the

Tlpper Rbine, Lhe Main Yalley, the Lower Rhine, and Central Germany.
In 1929 a fifth, called Works Combine Berlin, was added. The works
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combines co-ordinated such maiters as overall administration, transporta-
tion, storage, etc., in their respecrive areas.

{2 The Sparion constituted a means of co-ordinating Fathen production
activities on the basis of related products.  Thus Sparte I included nitregen,
synthetic fuels, lubticants and coal.  Sparte [l embraced dvesruffs and thelr
intermediates, Bung, lighl metals, chemicals snd phurmacen eals,  Sparte 111
embraccd synthetic fibres, cellulose and cellopbane, and photogranhic
materials, '

(3) Salex Combines wers eslablished to handic the marketing of the (oor
principal calegories of Farben products.  Each cambine was headed by a
Vorstand member, with deputies.  These were the Sales Combine Divestufis, .
the Sales Cenmibing Chernieals, the Sales Combine Pharmaceuticals, aod the
'Sales Combine Agly (photogruphic materials, urtificia] fibres, ete),

(4) The Ceniral Finance Adminivtvaiion (ZEFF}y was established in 1927 in
connection with an office desipnated Berfin A H°7. T'o this was added the
Eeowande Research Deparsment (WIPQ) in 1333 In 1933, a central oflice
for liaison with the armed forces, called Fermitifunessielle W, was added.
This office deall with such matlers as mobilisation questions, military
security, counler-inielligence, scerel pafends, and rescarch for the armed
torces.  Each Sparte was represented on its staft,

(1) Evidenwce refaring to Cownts T and V. —Crimes gpainst Peace and
Conspiracy ro Commit such Crimes.

Counts T and ¥ invelved the same evideace.

The Proseculion spent eonsiderable time in ablempling Lo establish that
for soune time prior ta the outbreak of war there existed in Germany public -
or cornon ktowledge of Iitlee’s iotention to wage agpressive war, It
inlroduced in evidence excerpts [rom the programme of the Nazi Party.
This spmmarissetion of the programme of the NEDAP consisled of (weary-
five points and was published in the Navional Sociglisiic Year Book in 1941,
The programme itself, however, was first publicly proclaimed an 24th
Fuebruary, 1520, and remained onaltered down to 1941, The Prosecution
also intraduced in evidence excerpts from -Hitler's Mein Kampf which were
more belligerent in tone. Their basic thewe was that the fronticrs of the
Reich should embrace all Germains.  This bock had a circulation throughout
Germany of over six million copies, :

Mein Kampf was, however, written Belore Hiller™s party came to power
and it was shown, as a matier of history, that what Hitler had sid i Afein
Kampf was consistent with staterments he had made to his immediate circle
of confidanis and ploters, but Lhat it was entirely Inconsistemt with his
many specches und the proclamations which he made as head of the Reich
for public consumption.

Thus on 17th May, 1933, in addressing the German Reichstag, Hiiler
had siressed the fulility of viclence a8 a medivm for improviog the
condifions of Gormuny and Burope and asserted that such violenee wonld
necessarily cause a collapse of the social awd political order and would
tesult in Communism. Ile bad then said: . . . Germany Iz at all times
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prepared to renounce offensive weapons if the rest of the world does the
same. Germany is prepared to agree Lo any solemn pact of non-agperession
becawse she does not think o attacking but only of acquiring secyrity.’’
On the |4th Oclober, 1933, Hitler announced the withdrawal of Germany
from the League of Nations In a radio speech filled with protestations of
the {riendly intentions of the Reich and his poveroment’s devetion Lo the
cause of peace.  In annouwncing the Four-Year Plan to the German publis
in a speech at the Nazi Party Rally at MNuremberg on the 9th September,
[938, ITitler had justified the increase in Germany's armed forces upon the
ground that this was necessary und in proportion o the increasing dangers
“surrpunding Germany.  He then said @ The German people, howeser,
has no ather wish than to live in peace aod friendship with all those whao
want the peace and who do not interfere with us in our own coantry,™  On |
the 30t January, 1937, Hiller made a speech in the Kroll Opera Howse in
Berlin, in which he agusin discussed the Four-Year Plan and anmounced a
city-planoing of construction for Berlin, concerning whick he said: *f Far
the execution of that plan, a period of vwenty years is provided, Muy the
Alprighty granl vy peace, Jduring which the gigantic Lask muy be completed.””

The evidence alse showed that even high eoclesiastical leaders and
sratesmen were misled as to Flieler®s ultimate purpose.  ‘Uhus, on 18th March,
1934, Cardinal Innitcer and the bishops of Ausiria hud Tssued from Vienna
a solemin declaration in which they said : *° We recognise with joy that the
National Socialist movement kas produced outstanding achieverments in the
spheres of national and eeonomic reconsitaction as well as in their wellare
poliey for the German Reich and people, and in purticular for the poorest
strata of the people.  We are convinced that through the activities |
of the Mational Socialist movement the danger of all-destroying Crodless
Baolshevism was averted.™

The aggressive attitude on the part of Hitler culminated in the dunich
Agreement of 29th Septernber, [938, in which Germany and the Uniled
Kingdom, France and Ituly agieed 1o the occupation of the Sudeten arca
by Gurman troops and the deternmination of ils frontiers by an internationsl
commission. O the following day Hitler and the British Prime Minister,
Neville Chamberlain, signed an accord in which they, among achers, staed 2
©*f We repard the Apreemenl which was signed lust cvening and the Ciermin-
Engiish Naval Agreement as symbolic of the wish of our two peaples never
again to wage wib against each other. We are determined to treat other®
questions which concern our two countries also through the method of
cotsolration and furlher (o endegvour to remove possible cuuses of difference
ef gpinien in order this Lo contribute tdwards assuring the peace of Europe.™

On the 6th Decernber, 1938, Germany and Franee signed a declaration
of pacific and neighbourly relations. Eyen in the presence of the activities
-carried pui and the viclent pressure wlich was brought to bear In connection
with the lignidation of the remainder of Czechoslovakia, Iitler conlinned
ta emphasse his love of peace and 1he neeessity of providing for Lhe defenee
of, Germany,  In April, [939, Hitler issued sirict divectives o the High
Comrmpand o prepare for war against Poland.  In spite of this he declared
in a speech to the Reichsiag oa the 28th April, 1939, that whilst the Polish
Governmenl “* gnder the pressure of a lying internwiional campaign *



16 CARL KRATICH

believed that it must call up its troops, ™ Germany on her part has not
called up a sipgle man and had not thought of proceedings in any way
agamst Poland.”  The intenuon to atlack on the part of Germapy, he
saud, ** was mercly invenied by the international press. *

Later on in 1939, Hiller entered ine non-ggeression pacls with other
Euwropean stiles.  There followed the German-Danish non-aggression pact
of 31st May, 193%; 2 non-aggression pact between the German Reich and
the Republic of Estonia of Tth June, 1939 a similar pact with the Republic
of Latvia on the same -dulc. Cwm 23rd Aueust, 1939, Germany and the
Union of Socialist Sovict Bepublics likewise enterad inte a non-ageression
pact. These apreements were all made public and were of such a nature
as to tend to conceal rather than o exposs an intention on the parl of
Hiller and his immediale cirele o start an agoressive war,  The statesmen
of other nations, conceding Hitler's successes by the agresments they made
with Lk, thus affirmed their belief in his word.

It will appear from what has been stated above that the evidence failed
to show the existence of 2 common knowledge of Hiller™s plans, cither
with respect 1o a generat plan to wage war, of with respect to the specific
plans to attack individual countries, beginning with the invasici of Poland
on 1st September, 1938,

The evidence showed that 2 plan or conspiracy to wage wars of aggression
did exist. Tt was primarily the plan of Hitler and waes parteipawed in,
#i to hoth ik fommution and exeeution, by a proup of neen having particylatly
close and conddential relationship with the Dictator. It was a secret plan.
At first, it was general in scops and later became more specific and detailed.
It was not clear when Hider lirsi eonceived his general plun of aggression
or with whom he first discussed it 1t was, howewver, an established fact
that he made a definite disclesure at a secret mesting on 15th November,
1937, The persons present were Colonel ¥flosshach, Hitler’s personal
Adjutant ; Goering, von Neurath, Raeder, General von Blomberg and
Geperal von Fritsch.  This mesting was follovwed by other secret mestings
of specj.al significance on 23rd May, 1539, 22nd Avgust, 1939, and 23rd
Ndvember, 1939, Thus thres of the meetings had preceded the invasion of
Polund. Monc of Lhe accused altended these meetings.

In these circumstances the question arose whether the accused could be
shown o have had persesf Ksmowledge of the criminal inteations of the
Cierman Ciovernmenl to wage appressive wars and, iF so, whether they were
parties to the plan or conspirzcy, or, knowing of the plan, furthered ils
purpose and objective by participating in the preparation for aggressive war.

The Prosecution in Lheir altempl Lo prove the exisience of such knowladge
and active purticipation, drew attention to the high positions held by the
Accused as well as to a greal number of facts and clicumstances from which
such knowledge and pacticipation in their View may be infeered. The
evidence submilled on this point was, however, conflicting.

The Prosecution regarded Carl Krauch as the most important accused in
this case because of the high positions which he held bath with the govern-
ment and with Farben.  The accused Krauch became a member of the
Vorsiand in 1933 and conlinued in that position aotil 1940, when he becamie
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a member of the Aufsichtsrat. From 1929 to 19358 he was chief of Sparte 1.
He had only once talked ta Iitler, namely in 1944, and on that occasion
he had been reprimanded by Goering, who was also present, for failure
properly 1o plan and supervisc air raid protection for plants that had been
severely bombed by the Allied air forces. When, in 1934, il hud been
decided to creats a ** War Economic Central Office of Farben for all matters
of military economy and questions of military pelicy,” the accused Keauch
had been instrumental in orgamising this agency, known as Vermitungssiclle
W. The purpese of this agency was to act as a ¢learing house for informa-
ton concerning rearmament betwesn the various plants and agencies of
- Farben and ihe Reich authorities in charge of Lhe rearmamenl of Germany.
Althouph il recejved and distributed informalion, it was clear frém Lhe
evidence that it was not an agency for determining policy or for the giving
of orders regarding a policy that had already been determined. It was a
part of the programme for tsurmument, bul neither its organisation nor ils
gperation gave any hinl of plans for apgressive war.

In 1934, the accused, Kreuch joined Goering's stafl for Raw Muaicrialg
and Forelgn Currzney which had just been set up, and was put in charge of
the Research and Development Department.  When this staff was absorbed
into the ollee of the Four-Year Plan, headed by Goering, the accused
Krauch retained the swne position in the Office for German Raw Muterials
and Synthetics. In 1938 when Iitler and Gaering decided to step up
production under the. Four-Year Plan, the accnsed Kreaucl was appointed
Ploniporeniiary Genersl for Speciul Questions of Chemical Produclion.
Krauch, howsver, was nor authorized to decide questions reluting o corrent
chemical production. Meither could he issue production orders or interfere
with the allocation of production. . His authority was limited largely to
giving vxpert opinions on lechnical development, recommending plans {or
the expansion or erection of jlants, and zenetal technical advice in the
chemical field. The evidence was clear that he did not parficipate in the
planning of apgressive wars. Neither had he actwal knowledge of the
existence of such plans.  The evidenos also showed that the accosed Krauch
had no connection with the initiation of any of the specific wars of wgpression
of invasions in which Germany engaged. The plans were made hy and
within a vloscly gearded circle and the accused Kraoch wus excluded Mmom
membership in that ojrele,

The evidence alsa showed that no definite inference in this respect could
be drawn by Kravch and the olher wecused [tom Lhe pigants expansion of the
Crerman war indusiry in general or of the Farben production in particular, In
order to conceal Germany's growing military power, sirict measures were
undertaken to iapose secrecy, not only on military matters, but also
regarding Germany's growing industrial strength.  This had served two
purposcs. 1L tended to conecal the trye facts from Lthe world and from the
Cierman public. Secoadly, it rended to kesp the peopls who were actually
‘participating in the rearmament from learning of the progress belng made
oulside of theit specific felds of endeavour. Fyen peopls in high positions
were kept in ignomnce and werc not permilled to disclose Lo cach other
the extent af thair individual activities. Thus Keitel had objected to the
accused Krauchs appointment as. Plenipoteatiary Ceneral for Special
Questions ol Chemical Production, on the ground that Kraoch, s a man of
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industry and noet of the military, should aot obtaininsight into the armament
field. The evidence showed that Kravch, althoupgh he was appointed over
the objection of Keilcl, was never fully trusted by the military.  The evidence
dees oot show Lhat anyone told Krauch that Hitler had a plan or plans to
plonge Germany into aggressive war. Neither did the positions that
Krauch held with refurence to the government necosserily tesult in the
acquisition of such koowledge,  After the attack on DMoland, the accused,
Krauch, staved at his post and continweed to function within those spherés
of activity in which he was already engaged. From the cvidence thero
seemed to be no doubt that he had contributed his offorts in moech the
sanre munner and measure as thousands of other Germans who oceupied
positions of importance below the level of the Nazi civil and military leaders
who were tried and condemned by the International Military Tribamal.

Az repards the other accused the evidence showed that.all of them were
furcher removed from the scene of MNasi governmental activity (hun was
Krauch., The evidence did not show lhat they hid any peperal or specific
Eaowledge of the plans or conspiracy of the Genman State and party leaders
to wage aggressive wars and lovasions. Neither could such koowledge be
inferred on their part from the extent to which general rcarmament had
been planmed and progressed.  The accused may have heen alarmed at the
accelerated pace that armament was taking, as some of them undonbtedly
were. Yet, even Krauch, whe participated in the Four-Year Plan within
the chemical freld, did not reaiise that, m addition o sirengihening CGermany,
e wus participaling in making fhe nation ready for 4 planned attack of an
ageressive nature.

(Iv) Evidence relating to Cowmi II—The Accused’s Responsibilisy for Partici-
potion in the Pladar and Spoliciion of Public and Privaie Property
tn Countries amd Terrftories which coanee under the Belligerent

Creowpaiion of Germany,

The lollowing general facts which were established by Lhe International
Military Tribunal st Nuremberg, in the case amwinsl Goering et al, were
adopted by the present Trbunal :

(1) Thal the Reich adopted and pursued 2 genceal policy of plunder of
occcupied terrilorics in contravention of the provisions of the Hapuc
Regulations with respect to both public and private property.

(2] Thut tereitories occupled by Germany had been exploited for the
German war ellort in the mosl ruthless way, without eonsideration of the
local econamy, and in consequence of 3 deliberate design and palicy,

{3 That in some of the occupied territories in the Hast and West, this
exploitation had been carried out within the [ramewoerk of the cxisting
economic struclure.  The local indusirdes had been put under {German
supervision, and the distribution of war matertals had been rigidly controlled.
The indusiries tlought to be of value to the German war effort Lad been
compeled t continue and most of the rest had been closed down allogether.

(4} Thai in muny of the cccupicd countrics of the East and the West,
the German authorities maintained the pretence of paying for all the
properly which they seized,  This elaborate pretence of payment, however,
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mereky disguized the fact that the goods seni 1o Germarny from these cecupied
countries were paid for by the occupied countries themselves, cither By the
device of excessive occupation costs or by foreed loans in retum for a
credit balance on a ** clearing account ™ which was in fact only an account

in name.

With refzrence to the particular charges in the present Indictment eoneern-
ing Farben’s activities in Poland, Norway, Alsace-Lorraine and France,
the evidence submitted excablished to the Uribunal’s satisfaction that the
offences agwinst properly as defined in Contrel Couneil Law Moo 10 had
heen commitied by Farben, (") and that these offences were connected with,
and were an inextricable part of, the German policy for occupied countries as
described above. In some iostances, following confiscation by the Reich
authorities, Farben huwd proceeded to acguire permanent title lo the
properties thus confiscated. In other instances involving ** negotiations ™
with private owners, Farben procesded permanently to acguire substantial
or controliing inlercsts in properly contrary (o the wishes of the owners.
These activities had becn concluded by entering forrifory thut had been
overrun and occupied by the Wehrmacht, or was under its effective control.
In those property acquisitions which [ollowed confiscation by the Reich,
the coarse of scdon of Farben clearly indicated a studied design Lo acguire
such properly.  In maost instancas the initiative was Farben's, .

{8) Fvidence with pargicelar reference to Farber's participafion fn
the Speliqrion of Public and Privaete Properry in Polgud.

On Fih Sepiember, 19348, foflowing the invasion of Poland, the accused
von Schnitder elegraphed to director Kreuger of Farben’s Directorate in
Berlin, requesting that the Reich Ministry of Economics be informed of the
ownership and ather Facts concerning lour Important Polish dyestuffs
factories which, 1t was assumed, would Tallinle the hands of Lhe Germans
within a few duys thereufier. The plant facilities involved were thise of
Przemysl Chemiczoy Boruta, 5. A, Figiers (Bocura), Chemiczna Fabryka
Wola Krzystoporska (Wola) and Zaklady Chemicenr Winnicy {Winnica).
Borura was the properly of, and contralled by, the Polish Slute, Wola
was owned by g lewish family by the name of Szpilegel, and Winnica was
ostensibly owned by French interests, but in realicy there was a secret [Ofty
per cent. ownership in LG, Chemic of Based, actuully controlled by Farben.
Von Schnilder pointed out that the Borulp and Wola were wholly ownedl
by Polish intcrests and were members of the dyestuffs cartel and continued :
" Although not wanting to take a position on further operation, we consider
it of primary mmportancs thal the above-mentioned stocks be used by experis
in the inlerests of Germun natjonsl econoany.  COnly LG Is in a position
to make experts available.””  Shortly afterwards, oo 1dth September, 1933,
the accused von Schaitzler and Kreuger addressed a lelter Lo the Ministry
of [iconomics conlicming a conferenee of that same dele und proposing that
Farben be named as trustee to administer Boruta, Woln and Wionica, to
cottinue operating them, or to close than down, to utilise their supplies,
mtermediate and final produets.  Replying Lo Lhix letrer, the Reich Ministry
of Beonomics advised thal it hud decided {o comply with Farben's suggestion

(N 1. . Tarbemindustrie A Ci., however, was not inthcted itseld, but it was alleged by
the Prosecution that the sceused had acted ** through the instrumentality of Darben,
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and wontld place Boruta, Wola and Winoica, now Iocaled in Polish territory
occuped by German {orces, under provisional managemeat. It apreed to
name the Farben-recommended cmployess as provisional managers. This
exhibit indicated that the action of the Reich anthoritics in relation o thess
propertiss was directly instigated by Farben, whose nominess took posscssion
of the plants early in CGotober, 1939, In June, 1940, a decision was reached
wherehy Farben was allowed to purchase Boruls instead of executing a
2 vears lease, us originalty proposed by von Schoiteler, Competition had
existed for the purchase of this property and it was in April. 1941, thal the
accnged won Schnileler was advised that Relchsfuebrer 5.5, Ilimmler had
deeided to allocate Borula 1o Furben.  The sales contract was signed by
von Schnitzler on 27th November, 1941, and resulied in Furben acqoiring
the land, buildings, machinery, equipment, tools, firnimre and fixtures,

The acquisiliom of the French interesis, consisting of 1,006 shares of the
stock of Winnica, was arrived. at by apresment wilh the French, The
evidence, however, did not show that the French were deprived of theic
ownership against their will and consenc.(t)

The evidence showad that on Farben’s recommendation, equipment from
both Wols and Winnica had been dismantled and shipped to Farben plants
in Germany.

(b} Evidence with particuler reference fo the Alfeged FParricipation
; Ay Farben in the Spolfation of Proporty in Norway.

Followine the agpression against and military cccupulion of Noraay,
Hitler decided that the Norwegian aluminivm capacity shonld be reserved
for the requitements of the Luftwaffe, Goering issned the appropriate
orders pursuani o which DBr. Koppenberg, in his capacily as trustee for .
aluminium, wis entrosted with special powers to expand the produciion of
light metals in Norway.

Nowsk-ITydro-Elekirisk KvaelstolTaltieselskap (referred to az Norsk-
Hydro) was one of Norway™ most important plants in the chemical and
related industrial fields, Its facilities were required for the Genman project,
and certain of its plants were to be expanded and properties transferted Lo
accomnplish the CGerman objectives.  The declsion to carry oul this project
was made at the highest governmental levels and the eniire power of the
military occupant was available to carry it out.

The evidence showed that Farben immediately entered into this large-scale
planming and foueht for a4 large o capital participation as possihle.

The controlling stock imterests in the MNorsk-Hydra, amounting to
. approximately 64 per cent. of the capitalisation was owned by a group of
French sharcholders represenled by the Bangue de Paris oo des Pays Bas
{referred to as Bangque de Paris). The plan finally evolved by the Reich
Air Ministry, after numerons conferences in which Farben representatives
participated, resulted in the creation of a new corporation, Nordisk
Eetimetail, wilh one-third interesl in the Reich Government, one-third
interest in Farben and one-thied iotercst in Worsk-Hydre. The French

(%} Tho Tril-:mnal Contains tl-'l.c following remark on this paint; ** The cvidence on th
basiz of which the transfer of shares was declarcd invalid by the French Coure haz not boen

introduced.™
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owners of Norsk-Hydro did not voluntarily enwcr the Nordisk-Lettmetall
project and the circemstances prevailing at that time left no doubt that
pressure from the Mawi Government and fear of compulsory mcasures
alfecting the Norwemian holdiogs were Lhe dominating considerations,
In this manner Notsk-Hydro was foreed to join the projecl and ils properties
were heavily damaged in subsequent Allied aic raids. The cvidence
established that the Reich authorities deliberately planoed to execute the
project in such a manner as to deprive Norsk-Hydro's French sharcholders
of Lheir majorily interest in thal compuny and that Farben joined in this
aspect of the plun 100, As a result of ¢ shareholders’ meeting on the
2k June, 1941, which the French shareholders or their represemtutives
were deliberntely barred from atrending, the eapital siock was increased,
with the clfect that the French shareholders actually becume a minority
group, Thos the French shareholders were deprived of their majority
inierest in Worsk-Hydre under compalsion.

() Evidence wirh Parifcular Reference to the Alleged Participation
by Farben in the Spoliation of Propeety in Fronce.

{1} Alwce-Lorraine,

Farben's action in occopled Alsace-Larraine followed the pattern
developed in Poland. Thus the Mulhawsen plant of the Societe des
Prodwits Chimigues et Matiers Colorantes de Mulhouse, located in Alsace,
was leased by the German Chief of Civil Administration to Farben on the
8th May, 1941, Farben even went inte possession of the property prior
1o the execution of the lease for the purpose of starting production again.
Lt was clear from the terms of the leuse agresment that {emporary operation
in the intercst of the local economy was not comtemplated and that the
lease was porely transitional to permanent acquisition by Farben. Pursuant
10 an express provision in the agreement-a formal governmental decree of
seizure and confisealion, transtorriog the property to the Gemmun Reich,
wag cotered on 23td June, 1943, followed by the sale of the properly. o
Farben on 14th July, 1943,

The cvidence showed thul in the cuse of the Strysshourg-Schillipheim
oxypen and acetylenc plants, simmilar action was taken by Farben., Afier
first taking a lease, Farben acquired permanent title to the plants following
the governmenral confiscation which was withoor any legal justification
under internationzl law. In none of these transuelions were the rights of
the vwners eonsidered,

In the case of the Diedenhofen plant, located in Lorraine, the plant was
[eased 10 Farben bul permanenl tifle was peyver scquircd. Farben had
urged its claims 1o purchase upon the occupwing authorities, but from
some Teason or other, not clear from the evidence, Farben met with difficulties
in this instance. The evidence did not establish that the owners of this
property had been deprived of it permanently or that its use was withheld
contrary to the owners” wish.

(2) The Francolor Agreement,

Three of the major dyestuffs firms of France, prior to the war, were
Cormpagnie Nationale de Matieres Colorantes et Manuofactures da Produits
Chimigue do Nord Reuties Elablissements Kublmann, Paris {referred 1o
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as Kuhlmann) ; Societe Anonyme des Malerieres Colorantes et Produits
Chimigue de Saint Denis, Puris {referred to as Saint Denis) ; and Compagnie
Frangaise di Produits Chimigues et Matieres Clolorantes de Saint-Clair-dy-
Rhone, Paris (referred to ag Saint-Clair-du-Rhone}).  These three firms
had cartel agreements with Farben.

Immmediately aficr the armistice of 1940 Farben used its influctce with
the German occupation authorities to prevenl the issuance of licences
and to stop the ftow of raw malcrials which would have permitted these
French faciories to resume their normal pre-war production. When, as a
tesult ol this policy, their plight became sufficiently acute they were forecd
to request the opening of negolations with Farben and the German
authorities. A conference was held on 21st November, 1240, In Wiesbaden,
at which representatives of Farben, the French industry, and the French
and German gevernments were in atlendance. The mecling was under
the official awuspices of the Armistice Commission. The accused, von
Schriteler, tor Meer and Kugler attended as the principal representatives of
Farben. A memorandum read by von Schniteler was presented o the
French represcniatives, in which Furben demanded n conueolling interest
in the French dyestuffs industry. The German demands, set forth in the
Furben memorandem, was vigorously supported by Ambassador Hammen,
whe pointed out the grave danger o the French dyestoffs industry i its
forare should be relegated to setilement by the peace treaty rather than
thriugh the mediom of the ' negotiations.””  Other meetings and negotia-
tions of a similar kind followed. 1L hecame increasingly clear, as the negotia-
tivmy progressed, that this was o matter which would be settled entirely on
Farben’s terms. Farben’s demand was for ouiright control of the Mrench
dyestuffs industry by 31 per cent. participation in the stock of & new
corpotation, Francolor, which wax fo be formed to fake over yll of the
assets of Kuhlnann, Saint-Clair and Saint-Denis. The French representa-
tives still protested, and even had the support of the l'rench governmental
authaorities. Bul the French industey’s plight becwme 1oo desperate and
finaliy, on Ith March, 194], the Vichy Government gave its approval to
the plan for the creation of the Franco-German Dyestuffs Company,
I'tancolor, in which Farben was to be permitted 1o acquire 51 per conl
slock interest.  The French industry was forced fo give in, The Francolor
Convention was formally executed on 15th November, 1941, it was sighad
by the accused von Schnitzler and ter Meer on Behalf of Farben. Over-
whelming prool establizshed the pressere and cocreion cmploved fo obtiin
the consent of the Freoch to the Frapcolor agreement.

{3} Rhore-Poulenc.

Prior to the war the French firm Societe des Usines Chemigque Rhone-
Poulenc, Pariy {referred 1o as Rhone-Powlenc), was an important producer
of pharmacevticals and related products.  After the armistice Farben
entered into two agreements with this firm. Todee the fGrst agreement
sabstantial sums of money were paid to Farben during the war yeours on
prodocts coversd by the licensing agreement wnd manofactured by the French
firm. Under the second agreement, the so-calied Theraplix Agreement,
Farben eventually acquired a majority interest in a joinl sales company
operated i the joint interest of LG, Bayer and Rhone-Poulene, 1t appeared
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irom the cvidence that the pressure sought 10 be exercised in inducing the
French t¢ enter into these upreements could nat have been carcried out by
military seizure of the physical propearties as these were located in the
vnoccupied zone af France. '

{d) Evidence with Particular Reference o the Alleved Participation
by Farben in the Spoliation of Froperiy it Hussia.

Furben, acting throagh ihe accpsed Ambros, sclected and  appaointed
experts to go to Russia to operate the Buna rubber plants expected to lall
into German hands and urged its prlority tights to exploit the Russiun
processes in the Reich,  Farben also participated in plans for the organisa-
tion of the so-called Fastern corporations, whiclh were to have an impereant
part in reprivatising Ruossian industry, These plans, however, did nuot
materlalize in any completed acts of spolialion.

fe) Ewilerce with Particwlar Reference ro the Accured s Fndivigheal
Responsibility wimder Count 1.

There was not syfliciend evidencee to connect gny of the lolloeing accused
by any personal action on their purt with the acts of spoliation carricd ouat
by Parben in any of the instances enemerared above + Krauwch, Gajewski,
Hocrlein, won Koteriewn, Schneider, Kochne, Lantenschlacger, Ambros,
Beutefisch, Munn, Wuerrter, Drucrfeld, Gattinesw, und von der Heyde,
On the oiher band thers was overwhelining evidence to show that the
accuied Schmitz had played an active part in the speliation of Norsk-Hydra
and in the negolations which browpht about the Francolor agreement.
The evidence did nof, however, sustain the charges against him as far as
the participation of Farbein in the spoliation of Poland and Alsacc-Lorraine
15 coneerned.  Af 1o the acensed von Schaitzler, the evidence established his
personil responsibility for the panticipation of Farber in the spoliation of
Paoland and the negotiations which led to the rancobor agreement, whilst
it failed to prove such responsibility in conneciion wilh the spoliation of
Morsk-Hydro und in Alsace-Lommaine.  As regards the accused tor Moer,
the evidence showed that he also had been personally responsible for the
partivipalion of Tarben in the spoliation of Poland and Alsace-Lorraine,
a3 well as in the negoliations which tesulted jn the Franeolor agrcement,
fle could, however, not be connected with the spalistion of Notsk-Hydro,
Wiih regard to the accused Jaehne, the evidence established his complicity
it the spaliation of Alsace-Lodraine, bt it failed to prove his responsibility
for the other acts of spoliation charped against bim, Ay (0 the remajnder
of the accused, Buergin, ITasfliger, Hgner and Oster, the evidence established
their co-responstbility for Farben’s exploifalion of Worsl-Ilydre, but failed
o gustain the other charges hroughtl geainst them wnder Coynt LE, Kugler
was found fo have beer to some depres connected with the execuilon of the
Francolor agreement.

(v} Eviddenee relating (o Cowmt II1
(a) The Lse of Polson Gas, supplied by Farben, in the Extermination
of Tmwaies of Concentration Camps. |
The poison gas Zyklon-B hud a wide use as an insecticide long before
the war. ‘The property Fights 10 Zyklon-B belonged 1o the finm of Deuische
o
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Gold und Silberscheideansiall, commonly referred 1o as Pogussa.  But
actunal manufacture was pedformed for it by two Iodependent concecns.
Depgussa had o a long time sold Zyvklen-B through the instrumentality of
Degesch, which it dominuied and controlled.  Depossa; Goldschmmidt and
Farben entered Into an arrangement with Degesch whereby it became the
sales outlet for insecticides and related products for all three concerus.
Farben took 42°5 per cend, intercst in Degesch. The {irm had an execulive
kouard of eleven meinbers, whereal five wers from Lhe Farben Yorstund,  The
evidence, however, did not show that the executive board or the accused
Mann, Hoetlein or Wurster, as members thereof, had any persuoasive
influence on the managemenl policics of Depesceh or any significant know-
ledze as to the vses to which its production was being put.

The proof was convineing that large gquantities of Zyklon-B had been
supplicd by the Degesch to the 5.5, and that it was actually used in the
mass extermination of inmates of concentration camps, inchuding Anschwitz.
But neither the volome of production, nor the fact that large quantities
were destined fo concentralion camps was in itself sufficient to impute
criminal responsibility, as it was established hy the evidence that there
existed a great demand for insecticides wherever large numbers of displaced
persons, brovghiin from widely scaltered regions, sere confined 1n congested
guarters lacking adequate santlary facilitics,

The extent to which the extermination programine was kepl secret was
illustrated by the testinony of Dr. Peters, who was fo charge of the manuge-
ment of Degesch.  He related the details of & conference that he had had
in the summer of 1943 with one Goersteir, ntrodueced by Professor
Mrugowsky, dircctor of the Heallth Institute of the notorious Wailen-3,5.
Alter swearing Dr. Pelers 1o absolute secrecy under penalty of death,
Goerstein  revealed the MNazl extermination programme which he said
emanated from Hitler through Himmler. De. Peters staled emphalically
that he was therguller extremedy carelul to observe the admonition to treat
this conference as Top Secrel und he nogatived the assumption that any of
the accused had had any knowledge that an improper use was bring mnade

of Zyklon-B.

{b) The supplying of Farben Drugs for Criminagl Medical Experis
renfation upon Concentfration Camp Inmoalies.

- The evidence showed that healthy inmates of eoncentralion camps were

deliberately infected with typhus by the Germun authorities against their

will and that drugs preduced by Farben, which were thought (o have

coraiive valoe in combating this discase, were admitistered 10 such persons

by way of medical experimentation, as a result of which many of them died.

Typhus first made its appearance on the Eastern front dwing the war,
and the responsible officials of Germany were very apprchensive that it
wouwld spread to the civilian population.  Desperate efforts were made,
therclore, to find a remedy thal would cure the disease or at leost fnmunise
against it. There was, consaquently, an urpent need foe finding 5 way of
greatly expanding the produoction and eflectiveness of wvaccipes. For
several years previously Farben®s Beheing-Werke, among others, had been
gaperimenting with @ new vaccine, By this process a traioed technician
could In a single day produce enovgh vaccine to treat 15000 persons,
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whereas by the process formerly vsed one technician could only produce
in one day enough vaccing to teeai 10 persoms. Farben™s now vaccioe
lacked scicntific vetification and acceptance by the medical profession,
however, and Farben was cxtremcly anxious to win this recognition for
its produet. To that end it paclicipated in conferences with povernmentul
tealth agencies and urged that its prodect be tesied and aceepled.  Samples
of the vaccine were sent to recognised physiciuns for testing on patients
afflicted with the particolar disease. These physicians, in turn, submiited
detailed reporls covering their cxperiences witk the drug, after which
Farben scientists assembled and studiad this data and conciuded therefrom
whether the firm wonld sponsor the product und place it on the market.

The Prosceution alleged that the uccused Hoerlein, Lantenschlaeger and
Mann supplied this drog and vaccines, well knowiag that concentration
camp inmates were being criminally infected with the typhus virus by 8.5.
doctorz for the deliberate purpose of conducling experimenls with these
Farben products. The evidenee produced in support of this charpe,
however, fell short of cstublishing the ouilt of these accused in this issue.
To the contrary it was sbown that Farben had stopped tie forwarding of
drugs to these physicians as soon as theie improper eondoed was suspecied,
The inference thal the accused’s suspicion must have been aroused by the
quaniity of the drugs supplicd was dispelled by the fact that there was
indeed a very great demand for the drag, especially in the concentration
camps.
(€) The Alleged Participaiion by Farben fn the Slave Labour

Frocrannne.

The findings of the International Military Tribnaal with respect to the
criming] churacter and extent of the slave labour programme of the Third
Beich were oot challenged before this Tribunal.  The question at issue was
whether the accused through the instrumentaliey of Farben aond otherwise,
“ embraced, adopted and execuied the forced labour policics of the Third
Reich, thereby becoming weeessories (o and laking & conscnting part in the
commission of War Ciiines and Crimes against Humanity in violation of
Acrticle TT of Control Council Law Mo, HL"

The evidence showed that during the course of the wae, the main Farben
plants, in common wilh CGerman industry gencrully, sullercd o serious
labour deplation, on account of demands of the military for men to serve
in the armed lorces. Charged with Lhe responsibility of meeting fixed
prifuction guotas, Farben ylelded o the pressare of the Reich Labpur
Oftice apd willised Jovolunlary foreign workers, prisomers of war and
inmates of concentration camps in magy of its plants, The followiocg
paragraphs set out e relevant evidence in greater detail.

(dy The Employment of Forced Labowr and Concemiration Camp
Famaetes at the Farben enterprises ar Auschwiiz,

The evidence showed that at a confersnce in the Reich Mioistry of
Economics an the Oth Fabruary, 1941, the planning of the expansion of
Buna rubber production was discusscd.  The accused Ambros and fer Meer
were present. Farben was instructed to choose an appropriste site in
. Nilesia for a fourth Buny plunt, It appeared ihat, pursuant to this instroction
and upon the recommendatian of the accused Ambros, 1he site at Auschwite
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was chosen. The evidence was conflicting as to the importance of the
concentration camp there located in deciding wpon the location of the
plant, But it seemed clear that whils the camp may nol have heen the
determining factor in selecting the location, 1t was an important one, and
from the bepinning it was planned to use concentration camp lahour to
supplement the supply of workers. The three Farben ollicials mest directly
responsible for the construction at Auwschwilz were Ambros, Buelefsch, and
Duerifeld. Later on Duerrfeld and Buetefisch had a conference with
Wolf, the chief of ITimmler®s personal staff, in Berlin at which the utilisation
of comeentralion camp workers was discussed.  The partics were in general
accord on the wssistunec 10 be rendered by the conceniration camp. Wolf
left matters of detail to be arranged Iy negotiations between Duerrfeld and
Hoess, who was the camp commander at Auschwitz. The constructicn
ol the Auwchwitz planl began in 1941 In Oetober of that year, 1,300
concentration curp inmales were eopoved, : '

In a report front the ninetesnth construction canferencs, held oa 30th June,
1942, reference was made for the fiest time to the employment of forced
labour olher than from Lhe concentralion camp. 0L appesred fhal 80
Polish forced jubourcrs had been amployed recently, At the fwenfieth con-
struction coaference, on Sth Sepember, 1942, attended -by the accused
Duerrfeld, Ambres and Buetefisch, Duesrfeld reporied that the inended
shurp inerease of labour requirements would conlinue Lo sirain the provisions
for workers and thut cortain woxdliaty supply sources for labour were
available, among them belng recruitment of Poles, which would provide
1,000 wworkerz ; 2,000 Russian workers wers to be sent Lo Auschwite by
order of Sawckel, but no definite promises were sl hand,  This siaiement
would imply thal the Auschwilz construction management was seeking
thesz worleers. The report also stated that Sauckel had prarnised 5,000
priscoers of war for the uilding sites in Upper Silesia and thar 2,000 of
these were intended for the Farben culerprise al Auschwiiz.

As to the prisoncrs of war employed with Farben’s enterprise at Auschwitz,
the evidence showed that they had been treated better than other typas of
wotrkers in every respect.  The housing, the [ood, wnd the iype of work
they wore requited Lo perform, indicated that they were the favoured labourers
of the plant site.  lsolated imstances of ill-treatment may have occurred, but
the evidence showed that thev could oot be atiribuled Lo any overall policy
of Farben or to acts with which any of the accuwsed mmay be chareed drectiy
or indirectly.

The plight of the concentration camp iunates, however, was that of
extreme hardship and soffering. With inadequate lood and clothing, large
numibers of them were unable to stand the hewvy labour,  Many of those
whir became oo il or weak w work were transfarred by the 8.5, to Bickenau
and exterminaied in the gas chambers, MNelther was the plani site entirely
witlhout inhuman iocidents. Occasiorally beatings occurred by Lhe plaut
police and supervisars. It was clear from Lthe evidence that Farben did
not deltberately pursue or encourage an inhuman poicy with respect to
the workers, In fact some sleps were taken by Farben io alleviate the
situatian. Despite this fact, however, it waz evidenl Lhat the accused
1moat closaly connected with the Auschwily project hore great rosponsibihity
with respect to the workers. They applied to the Reich Labour Office for
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labour. They received and accepted coneentration camp workers, They
took the imivative for the mnlawful employment and were aware of the
sufferings and hardships to which they were exposed.

1
I'res workers were also employed in large numbers. Foreign workers
made their appearance in 194].  They consisted chiefly of Poles, Ulrainians,
Ttalizns, Slavy, French angd Belpians, Foreed labour was used for 4 period
of approximately three vears, from 1942 wntil the end of the war., Many of
Lthose who were originally employed as voluatary workers wers later forced
1o continge. ) _
- It was ¢lear from the evidence that Farben did not prefer either the
employment of cancentration camp workers or these forsign nationals who
had been compelied to enter Cerman lzboar service.  But hers apgain the
cvidenes showed that Farben had secepled the siteation and had actively
sought the employment and utilisation of people who came to them through
the services of the concentration camp Avschwitz and Sauckel's forced
labour programme.

(el The Employment of Prisouers of War and Concentration Carp
femitras in the Fuersiengrihe and Juning Coal Mines.

Closely comneeted with the Auvschwitz enierprise was a project for the
control by Farben of the owtpet of the Fuerstenprube coul mine. A new
company, under the conteal of Facben, was founded for the purpose of
securing, [rom the L'oersiengrube mioe, coal supplics [or the Auschwitz
plapt.  In this new company Farben controlled 51 per cent, of the stock
and was, therefors, in a posifion to determine the destinatica of the oulput
of the mine. Later, through this same company, Varben acquired the
controlling inlerest in gnother mine known as lanina.

The evidance showed ihat Polish fabourers were wsed by Fuerstengrube in
mining operations in 1943, lang after the conquest of Poland and the
impresatment of Lthe Poles into the ranks of German laboor.  British
prisoncrs of war were also employed by Fuerstengrube, parficotarly in che
Janina 1ine, These prisoners offercd considerable resistance 1o their
emplovers, with the resolt that they wers withdrawn from the mines in the
latter part of 1943, A idile nele disclosed that Heoess and the aceosed
Pruerrfcld  inspected the Jumina and Fuerslenprube mines on 16th July,
1943, Tt was then agreed that British prisoners of war shoueld be replaced
by concentration camyp inmates. It was estimated thar 300 camp inmates
conld be accommedaled sl Janina and ghat au Fuersiengrube it sheuld be
possible Lo use allpgether 1,200--1,300 inmates.

The evidence established that the Avschwitz and Fuersiengrube enterprises
were wholly private projects operated by Farben, with considerable freedom
and opporlumity for inlbiative on the part of Farben,  There was no matter
of compulsion, #lthonph the projects were favoured by the Reich suthoritics.
On the conteary, Tarben had throngh its officials displayed initiative in
the procurcment and utilisation of prisoners of war, forced labour and
concentrialion cump inmates, (udly aware of the sulferings to which they
were exposed.

The accused Duerrfeld, Ambros and Busiefisch were not the oaly ones
corpecled with these projecls. . The evidenee disclosed that the aceosed
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Eranch aud ler Meer had taken an active part in the procurement of such
forced labour, {ully aware of the hardships and sufferings to which such
labourers were exposed.  As {0 the remainder of the accused the evidence
sttbmitted did not establish any active participution or responsibility on

1beir behalf,

(fy Evidence relating to the Defence of Necessify in Connection with
the Alleged Participation of Farbenw {n the Slave Lobonr
Prr;gf‘ammc*.

Numerous decrees, orders and directives of the Reich Labour Office were
sebmitied to the Tribnnal froun which it appeared thit the said apency
assomed dictatorial control over the comimitment, allotment and supervision
of al avallable labour within the Reich.  Strict regulations prescribed
almost every aspect of the relationship between employers and employees,
Industries were prohibited from employing or discharging Fabourers withoul
the approval of this agency. Heavy penaliles, incloding cormmitment to
concentration camps and even death, were scl forth for viclatons of thess
regulations. The accused who were involved in the ulilisatiom of save
labour testified that they were under such oppressive coercion and com-
pulsion that Lhey could not be saild to have acted with that infent which is a
necessary lopredient of g crimimal offence. The cvidence 1elL litlle doabt
that the deflant refusal of a Farben executive to iy out dhe Reich
production schedule ar to use slave labour to achieve that end would have
been drcated #s (reasonabde sabolage and would have resulted in prompt
and drastic retaliation. '

On the other hand, however, the evidence showed quite clearly that the
accused hers involved had willingly and intentionally embraced the oppor-
tunity 1o take full advantage of the ilave labour programme and exercised
injttative m the provurement of forced labour, prisoners of war and
concentration camp inmates.

(v} Evidence Relating to Count H'— Membership of an Ovganiiaiion (the 5.5.)
declared Crintingl by the International Militgry Tritminal,

The evidence showed that of the three accnsed invelved in this charge
{Schneicder, Bueetefisch and veon der Heyde), Schneider had only been a
sponsoring member of 1he 5.5, from 1933 anul 945, As such member
his only direct contact with that orsanisation arose out of the payment

of dues.

The membership records of the 8.5, showed that the accused Buetedisch
became an Ehrepfuchrer (Homorary Leader) of that orpanisation on
A0th Apri, 193%. At the same tune be was promoted to the rank of
Hauptstermfuehrer (Captain). Cn 30th Jameary, 1941, he was made a
Swrmbannfuchrer (Major). On the 5lh March, 1943, he became an
Obersturmbannfuchrer (LL-Colonel),  The same records disclosed that he
was assigned inmitially to the Lpper Sector Elbe ; from 1st May to 1st
Kovember, 191, to the Personnel Branch of the Main Oilice, and after
the last mentioned date to the 5.8, Main Office Proper.

In pxplanation of his connections wilth the 5.5, the accused, Buetefisch,
stated that seon after heo became deputy manager of the Leuna plant of
Farben in 1934 hie came into contact with Kranefuss, who was the Execotive
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. Seeretary of the Himmler Circle of Friends. Druring the years following
the renewal of their contacts, the accosed made frequent vse of his persenal
relationship with Krancluss and- the latter's good offices in connection with
the proteciion of certain Jews and other oppressed persons in the welfare
of whom the accused bad become interested. Early in 1939 Krancfuss
bad sopgesied that intervention on behalf of politicaily oppressed pevsoms
would be much casier I the acensed would alfkate himself with the S.8
To this the accused had replied that on account of his professional and
personal convictions he could not snbscribe to the membership oath, submit
4o the 5.4, authority of command, autead its functions or wear its uniferm
Much to his surprisc Krancfuss advised him soon aflorwards that the
accused might be made an honorary member, with the reservations
coumerated above, Faced with the choice of cither losing the friendship
of Kranclisg, whick he had found most helpful in aiding the oppressed
perstns who wore the direct ohiscts of 3.8, intolerance, or acvepling
henorary membership, he chose the latter course. He pever took the 8.5,
vath and never submitted to ils amhority of command ; neither did he
aitendd any of ity funcions or wear s unifoom,  As a resali of a controversy
later with Kranefuss concerning the wearing of nniform, the aceused asked
that his name be deleted from the list of %.5. rank holders. The accused
stated finally that his promotions and assigmments were pecfunctory and
aulomalic and without instigation on his part. The record contained
corrohoration of these statements by the accuzed and none of "them was
directly refuled by the Prosecation. Tho accused had consistently refused -
1o procere g unifonm in the Fce of positive demands to do s, L was also
established that he had refused io anend. the orpanisation’s functions. The
evidence failed to show that reciprocily in duties and privileges, oblipatious
and responsibilitics which  was indispensable should he properly  be
sharacterised a5 & member of that orzanisation.

The accused von der Ileyds became a member of the Reitersturm (Riding
Urit) of the 5.8, in Mannheim in 1933, his series number being 200, 1800(1)
In 1938 the ageused moved to Berlin, The Prosecution comtended that
while he was in Berlin the accused wasz an active member of the Allgemeine
(General) 8.5, and based this charge on the folloaing docomentary procf

{o) An 538 personoel file, indicuting the wocused’s nuwmber in that
organisalion asz 200,180 and endries to the effect that he was promoted o
Seeond Lieutenant on 30ch January, 1938, to Hirse Lientenant on 10th
September, 1939, and Lo Captain on 3th Janwsry, 1941, Qpposite Lhe
enfry ol the accosed’™s peomotion to Second Tizutenant tn §938 was a
~ netation 1o ihe effect that he was a fuehrer in the 5.0,

{5 An 5.5, Racial and Settlement guesiionnaire, filled oul by the accused,
likewise giving his 5.8, number as 200,130, his rank as Second Lisutenant,
his wnit a5 = 5.0, Main Office,”” and his aciivity as ** Honerary Collaborator
af 8.1 Muin Office.”

(¢} The accused’s wrillen application {for permission fo marry (requiced
of all members of the 5.8, and also of the Wehrmacht) addressed Lo the
Reich Chict of the 8.5, on 6th May, 1939, On thes priated form were listed
foue classes of 8.8, memberships (not including the Riding Unit) and that

('} This was tie group within the 85 that the Fntornational Militacy Tribunal degiured
rigt 1o be criminal,
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of membershipp of the General 5.5, had been understood Indicating,
according to Lhe Prosecution’s conception, thyl {he accused at that lme
regarded Rimsell a5 a8 member of that group,.  This document also gave
the accused s membership number as 200,150, '

TFo this the accosed stated that when he tefl Mannheim for Berhin he was
placed on Jeave statlus by the 5.8, Riding Unit. He emphaticaily denied
that iz had ever affiliated, either directly or indirectly, with any other 5.5,
group. No responsibility was assumed by the accwsed for the data shown
‘on hix 5.5, persenmel 1le. He ascribed these entries to an error or a Falue
zesumiplicne on the part of the clerk who made or kept this record. The
progressive pramotions from Second Lieutenanl to Caplain wers automatic
and cestomary in all braoches of the 8.5, including the Riding {nits,
Signifcanys shouold afso be attached to the circumstance that in afl the
documents telating to the accused's 5.5, affiliations his membership number
was given as 200,180, which was in fact the number originally assigned to
ftim om ks fiest Ridiog Unet membership card, fssued at Mannheim early
in [934.  As to the application for permisston to marty, ke had submitied
this through the Berlin office of the 5.5, because he correctly assumed that
this procedure would be more expedient than going through the Riding
Unit office in Mannheim.  As 1o the other duta he had given in his applica-
tiomn form, he explained that he had done so because he hoped-that it would
tend to expedite the approval of his marriage application.

The evidence thus failed 1o cslublish the afiiliution of the accused with”
the Aflgemeine 5.5, or any brunch of this organisation apart from the
Riding TTnit of the 3.5.

5, FHE FUDGMLNT Of LHE LRIMUNAL.

The Tribunal’s Judgmeeni contwined 3 summary of the evidence which
had been pluced before jt and, at relevant points, statements of legal
prineiple #nd the Tribunal’s findings. The last rao categories of utterance
are sef out on the following pages.

{0y Couwnts I and V {Crimes against Peacel

The Tribuaal staled thal :

“Counws | and ¥V of the Indictmenl une predicaled on the sams
Tacts und involve the same evidence., These two Counts will, thercfore,
be considered togethee.

* Count I consisls of eighty-Gve parageaphs. The criminal charge is
contained in paragraphs one, two, and cighty-five, The olher pera-
griphs afe in the natore of 4 hill of pacticulars. C

Aiter quoting these three paragraphs from the Indictment,{') the Tribunal
continued '

* Control Council Luw MNa. 10, us siated in its preamble, was promudeaced
*In order to give effect to the terms of the Moscow Declaration of 30th
October, 1243, and the London Agresment of Bth August, 19435, and the
Charter issued pursyanl therelo and in order Lo esahblish a woiform legal
basis in Crermany for the prosecution of war crimipals and other similar
iftenders, other than those dealt with by the International Mititary Trilbunal.”

{-) Se2 pp. 3 4,
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Tu Article 1, the Moscow Declutation and the Londen Agreement arc
made integral parts of the law,  In keeping wilth the purpose thus expressed,
we have determined that Contral Council Law No. 1) cannot he made
the basis of a determinalion of puill for acts or condoct that would not
have been eriminal wnder the law as it cxisted ui the time of the rendition
of the judzament by the LM.T. in the case of United Swutes of America v.
Hermann Wilhelm Goerdog, ¢ @f. That well-considerad Jodgment is
basic and persuasive procedeni as o all matters determined therein, In
the 1.M.T. cuse, Count H bears o marked similurity to Count [in chis case,
Count T of that case is similar to our Count V. Regarding these Counts
the TMUT. said . _

* Count 1 charges the common ptan or conspiracy.  Coont 1T charges
the planning and waging of wur. The same evidence hus been Intro-
duced to support both counts.  We shall therefors discuss toth
counts together, as they are in substance the same.

“But in the opinien of the Tribunal the eonspicacy must be clearly
autlined in its criminal purpose. It must not be oo far removed From
the time of decision and of action. The planning, to be criminul, must
not rest merely on the declarations of a parly programms, such s are
lound in the wenily-five points of the Nazi Parly, unnounced in 1920,
ot the political affitmations expressed in Mein Kwwpd in taler Fears.
The Tribuaal mmuost examine whether o conmerete plan to wape war
exisied, and deiermine the parlicipants in Lhal conerets plas.

I i fmmuterial to consider whether a single copspiracy to the
extent and over the time set oot in the Tndictment has been conclusively
proved.  Continued planaing, wilk aggresvive war as the. objective,
has been esweblished beyond a doubt.

* The Tribunal will therefore disregard the charges in Count I that
the deferdants conspired 1o commit war crimes and orimes against
humanity, and will consider only the commen plan w prepare, iniliate,
and wape sgeressive war,’

" In passing judgment upon the several defendants with respect Lo ihe
comumeon plan or censpiracy charged by Count I and the charges of planping
and waging aggressive war a5 charged by Count T1 Lhe M1 made these
obsurvu_iionn CORNCETHINE |

Ky Tenpren~er—Indicied amd fovnd Mot Ouilty under Count 1,

*The Anschiuss, although it was an agpressive act, 18 0ot charged
@5 an ageressive war, amd the evidence againsl Kuliwenbrutiner under
Count ! does not, in the opinion of the Trilbenal, show his diccet
participation in any plan to wagé such a war.’

FRANE --Tudicted and jound Now Guilty wider Count 1.
fThe evidence has mot satisficd the Tribunal that Frank was suffi-
ciently connected with the common plan to wage aggressive war to
aliow the Tribunal to convicl him on Count L7

FRICK - fndicted wider Connts £ and 7T, Fmmd Nor Guiley on
. Ceunnd £, Guitdy am Counr 11
*Before e date of 4he Austriap aggression Frick was concerned
anly with domestic administeation withisn the Beich, The cvedence
doses not show that he participated io any of the conferences at which
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Hitler cutlingd his aggressive intentions.  Consequently, the Tribunal
takes the view that Frick was not a member of the common plaa or
conspiracy io wage aggressive war as defined in thizs Judgment. ., . .
Performing bis allotled duties, Frick devised an administrative organisa-
tige in gecotdance with wartime standards. According to his own
stafement, this was actually put into operation after Germany decided
to adopt a policy of war.®
STREICHER—Indicted and found Not Guilty nider Count T,

' There is no evidence to show that he was ever within Hitler’s inner
circle of advisers ; nor during his career was he closely connected with
the formulation of the policies which led 10 war,  He was nover prescot,
for example, at uny of the important conferences when Hitler explained
his decisions to his leaders. Although be was a Gauldeiter, there is no
evidence to prove that he had knowledge of those policies.  [n the
opinion of the Tvibunal, the evidence fails to establish his conneclion
with the ¢onspiracy or common plan to wage aggressive war as that
conspiracy has bean elsewhere defined in this Judgment.”

FUNK-- fndiefed wunder County T ognd 1T, Fowrd Not Guilty on
_ Count I 7 ity on Count I1.

*Funk was not one of the leading figures In ariginating the Nazi
plans for aggressive war. Ilis activity in the economic sphere was
under the supervision of Goering as Plenipoientiaty Generud of the
Four-Year Plan, He did, however, participate in the economic
preparation for certain of the aggrassive wars, notably thaose apainst
Poland and the Sowviet Union, but hiz guill can be adegualely deali
with under Count 1§ of the Indictment.  [n spite of the fuct that he
accupied imporiant official positions, Tunk was never a2 domioant
figure in the various programmes in which he participated. This is a
mitigating fact of which the Tribunal takes notice,” .

ScracHT—Indicied and found Not Guilty wnder Counts T and If,

" Ti iz clear that Schacht was a central figure in Germany’s rearmamene
programnme, and the steps which he ook, particulaty in the early diys
uf the MNazi régime, were responsible for MNazi Germany's rapid rise
as a military power. DBui rearmament of itself is not criminal under
the Charter. To be & crime apainst peace under Article & of the
Charler, it muost be shown that Schacht carrigd oot this rearmament as
part of the Nazi plans te wage apggressive war. Schacht was npot
invalved in the planning of asy of the specific wars of aggression charped
in Count I[. His participation m the occupalion of Auslria and the
Sudelenland {reither of which i3 charped as apgressive war) was on
such « limited basis that it does not ainount to participation in the
cominen plan charged n Count 1. e was clearly not one of the
inner eircle around Hitler, which was most closely invodved with this
commn plan,’

Doniritve—Indicied wnder Cownis | omrd £, Fonnd Not Guilty
on Count £ Guilty on Count T,
“Although Doenile buoilt and teaioed the German U-boatl arm, the
evidence docs not show he was privy to the conspiracy to wage aggressive
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wats or that he prepared and initiated such wars.  He was a line officer
performing stoctly lactical duties,  He was not present at the important
comfierences when plans for anpressive wars were announced, and there
is no evidence he was informed about the decisions reached there. ..
In the view of the Tribunal, the evidence shows thar Dosnitz was

active in wuging yreressive war,”
Youn Scmpace—Indicied and found Nor Guiley under Counf L
f Despile the warlike nature of the aclivities of the Hitler Jugend,
however, i docs nol appear ihal yon Schirach was jovelved [n the
development of Hitler's plan for territorial espansion by means of
aggressive war, or that he participated in the planning or preparatios
of any of Lhe wars of ggpression,”

SavCriL—Inedicted and found Net Guilty vader Counts 1 ond F.
FThe evidence has nol salished Lhe Trmbunal that Sawnckel was
sullieienily connected with the conumon plan 1o wige aggressive war
or sufficiently involved in the planning or waging of the ageressive
wars to allow the Tribunal 1o convicr him on Cowgés T or 117

Vox PapEN—Indicted and found Not Guilty wndor Counts |
aered I,

“There 15 no evidenee thal he was a party Lo the plans under shich
the ocoupation of Austria was a step in the direction of further aggressive
action, or even that he parlicipated in plans {o occupy Austria by
aggressive war il necessary.  Bot i1 i net cslublished bevond a reason-
able doubl that this was the purpose of bis activity, and therefore the
Tribunal cannat hald that he was a parey to the common plan charged
in Count I or patiicipated in the planning of the aggressive wars
charged under Coynt 11.°

SerER—Tndicted awd fotmd Mot Guiliv under Counts T and IF,

" The Tribunal is of the opinion that Speer’s activitics do not amount
to initigling, planning, of preparing wars of aggression, o of con-
smiring to that end. ITe became the head of the armament indwstry
well after all of the warz had becn commenced and were under wav,
His activities in charge of German armament production were: in wid of
the war ¢fTort in the same way that other productive enterprises aid in
e vaping of war ; buot the Tribunal 15 not prepared 1o find fhat such
activities iavolve engaging in the common plan to wage apEressivo wir
as charged under Count | or waging aggressive war as charged under
Count I1.°

TriTzscHE—fndicted and fornd Not Guilty under Count I

*MNever did he acbieve sufficient stature to attend the planning
conferences whick led to appressive war; indeed, according to his
own uncontradicted Lestimony he nzver even had a conversation with
Hidler. Mor is there any showing that he was informed of (he decisions
laken 21 these conferences,  His activities cannol be sid o be those
which fall within the definition of the common plan to wige agpressive
war as already sel forthin ihis Judgment. . . . It appears that Pritzeche
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somctimes made sleong statemnents of a propagandisic nature in his
broadeasts.  Buat the Tribunasl is not prepured o hold that they were
intended to incite the Gemman people to commit atrocities on coo-
quered peoples, and he cannot be held to have been a participant in
the erimes charged.  His aim wus rather Lo srouse popular sentiment
in support of Hitler and the Germean war effort.”

Boraws —findicted and formnd Nof Guilty wunder Cousrr

* The evidence does not show that Bormann knew of Hitler's plans
to prapace, ihitiale, or wage aperessive wars. He attended none of
the imporianl conferences when Hiller revealed piece by picee Lhose
plaps for agoression, NWor can knowledge be conclusively inferrad
from the position: he held. It was only when Lie became head of the
Party Chancellory in 1941F, and later in 1943 scerelary o the Puebver,
when he atiended mwany of Hitlers conferences, that hs positions
gave him the necessmy access.  Under the view stated elsewhere which
the Tribunal has talceit of the conspiracy to wage aggressive war, there
in nat sullicienl evidence Lo bring Bormunn within Lthe seope of Counl 1.7

* From the foregodng it appears that the LM.T. approached a finding of
auitty of anv defendant niader the charges of participalion in a common
plan or conspirucy or plunniog and waging spgeressive war with great
caution. N made findings of guilty wnder Counts T and IT only where the
cvidence of both knowledge and active participation was conclusive. No
defendant was convicled under the charpe of parlicipaung in-the common
plag or conspiracy unless he was, 13 was the defendant Hess, in such close
relalionship with Hitler that he anust have been informed of Hitler's
aggressive plans and took action to carry them out or ateended at least one
of the four secrel meetings al which Hitler disclosed his pluns for aggressive
war. The ILM.T. Judgment Jists these meetings as having taken place on
Sth MNowvember, (937, 23rd Muy, 1930, 22nd August, 1939, and 23rd
November, 19315, '

Tt is importunl Lo note here that Hitler's public utterences differed
widely from his secret disclospres made at these meetings.”’

The JTudgment recalled that: * During the early stages of the trial the
Frosecution spent considerable time in atlesnpuing 10 cslabiish that Tor
some Lime prior to the outhreak of war there existed in Germany public or
common knowledge of Hitler's intention o wage aggressive war.'””  After
reviewing the relevant evidence(?) the ‘I'ribunal concluded that

** While it js true that those wilh zn ingipht Into the evil maehinations of
nower politics might have suspecied Hitler was playing a cunning game of
seething, restless Unrope, the average citizen of Germany, be he professional
mail, farmer, or induslriaiial, could scarcely be charsed by these events with
- knowledge that the rulers oF the Reich were planging 1o plunge Germuny
Into a war of aggression.

** During this period, 1litlec’s suberdinates oceasionally gave cipression
Lo betligerent utterances,  But ewen these cun ondy by remole inference,
formed in retrospect, be connectad with a plan for aggressive war, The

(1) See pp. 14-16,
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point here is the commoen or general knowledge of Hitlee’s plans and
purposs W wage aggressive war, He was the dictutor.  JU was natural
that the people of Germany listened to and read his atterances 1o the belief
that he spoke the troth.

“ o i argued that after Lhe events in Austria and Crechoslovakiy, men of
reasonable minds must have known that Hitler intended to wage aggressive
war, although they may not have known the country .to be attacked or the
tipme of fnitialion.  This argument is not sound.  Hitler's moves in Auslria
and Crochoslovikin were for the avowed purpose of reuniling Lhe German
peonle umder one Reich,  The purpose met genars] public approval. By
a show of force Tmt without war, Hitler had succeeded. In the eyes of his
pecple he had scored preat and just diplomalic suceesses without endangering

- the peace.  This was aflirmed in the common mind by the Manich Apreement
and the watious non-wperessive pacts and accords which followsd. The
statesimen of other nations, conceding HMitker’s successes by the agreements
they made with him afirmed their beliel in his word.  Can we say the
common man of Cermany believed less ?

“ We reach the conclusion that common knowledge of Hitler’s planz did
nol prevail in Jermany, either wilh respect to a general plan lo wage
apgrassive war, or willh respect lo speeific pluns fo aflack individual,
countrizs, beginning with the invasion of Poland on Jst Scptember, 19387

The Judmnent (hen voniinued :

“If the defendants, or any of them, are to be held guilty under either
Counts | or ¥ or buih on Lhe ground that they participated in the planming,
preparation, and inigulion of wars of ageression or invasions, i1 must be
shown that they were parties to the plan or conspirucy, or, knowing of the
plan, furthered its purpose and objective by participating in the preparation
[or aggressive war. Fhe solution of this problem reguires a consideration
of basic facts disclosed by Lhe record. These facls inclode the positions,
if any. held by the defendants with the State and their antherity, responsi-
bikily, and activities thereunder, as well as their positions and activities with
. or on behalf of Farhen. . . .

**The Prosecution has desicaated as the nunber one defendant in this
cage Carl Kraoch, who held positions of importancs with both the govern-
ment and Farben., )

** While the I"arben organisation, as a corparation, 1s not charged under
Lhe Indigtment with committing a crime and is not the subject of prosecution
in this ¢ase, it is the theory of the Prosecution that the defendanls indi-
vidually aod collectively useil the Farben organmisalion as an instrusent
by and through which they committed the crimes enumerated in the Indict-
mept, Al of the members of the Yorstand or governing body of Farben who
were such at the time of the coltapse of Germany were indicted and brooght
to lrial. This Trilunal found that Max Brucggemann was not in g physical
condition Lo warrant continging him as 4 defendant in the case, and by an
appropridte order scparated him from this teial. Al of the other Vorstand
members are defendanis in this case.  The defendants Duerefeld, CGattinean,
von der Heyds, and Kugler were not members of the Yorstund bui held
places of importance with Farben,
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“If we cmphasiss the defendanl Kraveh in the discussion which foflows,
it is because the Prosccution has done so throughout the trial and has
apparently regardad him as the connecting link between Farben and the
Reich on accoune of his official connections with both, . . .

* The evidence is clear that Kruneh did not parlicipute in the planning
of aggressive wars. The plons were made by and withio a clesely guarded
circle. ‘The meetings were secret. The information exchanged was con-
fidential, Kravch was far beneuth membership in that eircle.  No oppor-
tunity was afforded to him to participute in the plesming, either in a general
way or with regard to any of the specific wars charged in Count L.

“ The record i also clear that Krauch had no connection witle the Enivia-
tion of any of the speeilic wars of ggpression or invasions in which Germany
engaged. He was informed of neither the time nor method of initixtion.””

in the Tribunal’s opinion, ' The evideuce that mosl nearly approaches
Krauch is that perlainipg to the proparation (or apetessive war,  After
World War I, Germany was fotally disarmed. She was sifipped of war
malerial and the means of producing it.  Dmmediately upon the acquisition
of power by the Naziz, they proceeded to rearm Germany, secretly and
inconspicuously at frst.  As the rearmament programme prow, so also did
the boldness of Hitler with reference fo rearmament. Rearm:umnent took
ihe eourse, not only of creating an army, a navy, and an air force, but also
of co-ordinating and developing ths industrial power of Germany so that its
strength might be wiiliscd in support of the military in event of war, The
Your-Year Plan, initiated in 1936, was a #flan to strengthen Germrany as both
a military aod an economic power, although, in its introduction fo the
German poople, the milijary aspect was kept in the backeround.””

Mevertheless the Judement concluded that ;|

* The evidence does not show that anyone told Krauch that Mitlsr had a
plan or plans to plunge Germany inle aggressive war,  Morcover, the
positions that Fruuch held with referenee to the government did not,
necessarily, result in the acquisition by him of such knowledge.

* The 1L.M.T. stated that, * Rearmament of itself is fint eriminal under the
Charter.” It is cgually obvious thut purlicipation in the reatmament of
Germany was 0ot a crime on the part of any of the defendants in this casc,
unloss that rearmament was carried out, or participated in, with knowledpe
that it wus a part of & plan or was intended to be used in waging aggressive
war. Thus we come o the guestion whith s decisive of the guilt or
innecencs of the defendants under Counts T and Y—the question of know-
tedge.

*Weo have already discussed common knowledge., There was o such
commoen knowleder in Gerpany thal would apprise eny of the defendunts of
the existence of Hitler's plans or ultimate purpose.

““ 1t is conlended that the defendants must have known lrom evenis trans-
pirnng within the Reich that what they did in aid of tearmament was proparing
for ageressive war, 1L iz asserted that the magnitude of the rearmament
effort was such as to convey that knowledre. Germany was rearming =o
rapidly and to such an extent that, when viewed in retrospect in the light of
subsequent cvents, armament prodoction might be said to impute koowledge
that it was in excess of the rogquirements (or defenpe,  IF we were trying
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military exparts, and it was shown that they had knowledme of the extant of
rearmament, such a conelusion might be justified. WWoene of the defendants,
nowever, was a military expert,  They were not miliary men at all.  The
ficld of their life-work hud been entirely within industry wnd mostly within the
narrower field of the chemical industry with its atiendant sales branches.
The cvidence does not show that any of them knew the extent to which peneral
rearmament had been planned, or how fur it had progressed at any given
time. There iz likewise w0 Troof of their knowledpe as {o the armament
streugth of neighbeuring nations. Effective armament is relative. Its
efficacy depends wpon the relative strength with respect to the armament of
ather nations against whowm il may be used cither ofeasively or defensively,”

'The Tribunal found that the accused Krauch, Schiitz, von Schaitzler ancd
ter Meer " in more or less important degrees, participated in the rearmament
of Germany by coniribating to her economic sirength and the production of
certain basic materigls of great importanee in the waging of war, The
evidence falls far shout of establishing beyond 4 reasonable doobdt that their
crileaveours 2nd activitles were nndertaken and carried out with the know-
ledee lhat they were therchy preparing Germany for parficipalion in an
- aggressive wur or wars that had already heen planned cither generally or
specifically by Adolf Hitler and his immediate circle of MNazi civil and
military fanalics.”” The evidence againsgt the other accused regarding
aggressive war wis sald to be weaker than that againyl the acoesed named
above, -

Having thus dealt with the alleped responsibility of the accused for the
preparation and fifiation of wars of aggression, the Tribunal stated that :
** There remaing the guestion as 10 whether the evidence establishes that any
ol the defendanis yre puilly of © waging o war of aggression ' wilhin the
meaning of Article IL, 1, {a) of Control Council Law No. 10, This calls
for an interprafation of ths quoted clanse. Izit an offence vnder International
law for a citizen of a state that has launched an agpressive attack on another
couniry to support and ald such wur efforls of his government, or is liability
t0 be limited to those who are responsible far the formulativn and execution
of the policies that result in the carrying oo of such a war 7 **

Om this question the Judgment continued

**It is to be noted in this connection thut the express purpose of Conirol
Council Taw No, 10, 2z declared in its Preamble, was to © glve cifect 1o the
torms of the Moscow Declaration of 30th October, 1943, aod the London
Agreement of &th Augnst, 1943, and the charter issued pursvani thereto.”
The Mascow Declaration gave warning that the © Geeman officers and men
and members of the Wari Party ” who were responsible for * strocities,
massacres and cold-blooded mass executions * would be prosecuted for such
offences. Nothing was said in that declaration about criminal liability for
waging a war of aggression.  The London Agreement 12 entiiled an agree-
ment * for the prosccution and punishment of the major war crinnaals of the
Euwropean Axis.” There iz nothing ie that apresment or in the attached
Charter to indicate thak the words * waging a war of aggression °, as usedin
Avticle I (&) of the Jalter, wete inlended to apply 1o any and all persons
who wided, supporied, or condributed to the carrying on of an apgressive
wak 3 and it may be added that the persons indicted and tried before the
LM.T. tnay fairly be classified az * major war criminals * in so far as their
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activities were concerned.  Consistent with the ¢xpress perposc of the London
Agprecment to veach the * major sar criminals °, the Judpment of the LM.T.
declared that ' mass punishments should be avoided.’

“To depart from the concept that only major war griminaly--that is,
those persons o Lhe political, military, and industrial flelds, for example, whao
were responsible for the formulation and execution of policies—may be held
liable for waging wars of aggrossion would lead [ar afeld. Under such
cirewmsiances there could be no practical limdtation on erivinigd responsibibity
thut would not tnefuds, on principle, the private soldier oo the baitledield, the
farmer who increased his production of foodsmffs to sustain the armed
forces, or the housewife who conserved fats Tor the making of munitions,
Lnder such a coostiuction the entire manpower of Germany could, at the
uncontrolied diserclion of the indicting authorities, be beld to answer for
waging wars of apgression.  That would, indeed, resali in the possibility
ol mass punishments. '

* Therc 15 another aspect of thus problem that may not be overlooked.
It was urged betore the LML that ddternational law had therelolore con-
cerned itself with the actions of sovercign stales and thal Lo apply the Charter
to indivedueals wonld amcount to the application of ex post facte law.,  Alter
ohserving that the ofences with which it was concerned had [ong been
reparded as criminal by civiliszd peoples, the IEHgh ‘Imibunal said : * Crimes
against interaational lavw are comamitted by men, not by ubstruct entities, and
only by punishing individuals whe commit such crimes can the provisioas of
international Taw be cnforced.” The extension of punishmeni for crimes
against peace by the ILM.T. 1o the [eaders of the Nas milivrcy wund Govern-
menl was, therefore, a logical step. The wels of a8 govermiment and its
military power are determined by the individuals whe'are in contreol and wio
fix the policies that resull o those acts,  To say that the government of Ger-

_roany was guilty of waging aggrossive war but not the men who were it fact

the government and whose minds conceived the plan add perfected its
execution would be an absurdity.(*) The LM.T., having accepted che prin-
ciple that the individuat conld be punished, then proceeded to the more
dilfiendt task of deciding which ol ihe defendanis before it were responsible
in fact,

* In this cuse we are faced with the problems of determining the guilt or
innocedce with respect to the waging of apgresaive war on the purt of men of
industry who were not makers of policy bul who supported their government
during its puriod of rearmament and who continued to serve that government
in the waging of war, the initiation of which has been established ay an act of
aggression committed aguinsl a neighbouring nation.  Hitler launched his
war against Poland on lst September, 1939, The following day France and
Britain declared wae on Germany.,  The LM T, did not determine whether
the [atter were wuged as aggressive wars on the part of Germany., Meither
st we determine that question in thiz case.  We seck only the answer to
the ullitnate guestion : Are the defendants guilty of erimes against peace by
wamng agpressive war or wars T Of necessity, the great majority of the
population of GGormany sepported the waging of war in some degree.  They
contributed fo Germany’s power to resist, as well us fo attack., Some

d_IEI) Sce alue o, 47,
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reasonable standard must, therefore, be found by which to measure the degree
of participation necessary to constitule a crime against peace in the waging of
ampressive war.,  The LMUT fixed thal standard of participation high among
1hose who lead thett country into war,

* The defendants now before us were neither high public officials in the
civil povernment nor high military officers.  Their partcipation wus that ol
followers and not leaders.  1F we [ower the standurd of participation to
include them, il is difficalt to tind a legical place to draw the line between
the guilty and the ingocent among the great mass of German people, 1tis,
of conrse, unthinkable that the majorily of Germans should be condemned as
auiley of committing crimes against peace.  This would amounr to 8 detar-
mination of collective guilt to which the corollury of mass punishmeot is the
logical result, for which there is no precedent in infernational law wngd ne
justification in human relations,  We cannot say that a private citizen shall
bz placed in the pesition of being compelled to determine in the heat of
war whelher his government is right or wrong, ar, il it swarts righl, when i
turny wrong,  We would not require the cilizen, st the risk af becoming a
criminal under the rules of infernational justics, to decide thai his country
has becoms an aggressor and that he must lay aside his patriotism, the
{ovally to bis homeland, and Lhe defenee of his own fireside at Lthe risk of being
adjudged puilty of crimes upainst peace on the one hand, or of hecoming a
teadtor to his courtry on the other, if he makes an erroneous decision based
upan facts of which he has but vague knowledge. To require this of him
would be Lo assign o him a lusk of decision which the Teading slatesmen of
the world and the Tearned men of international law have been unable 1o
perform in their seacch for a precise definition of aggression.

* Berlve ag we may, we are unable to find, onee we have passed below thoss
who have Ted 4 country mto g war of agpression, 8 rations] mark dividing
the guilty from the innocent.  Lest it be said that the difficulty of the wask
alone showld not deter us from its performance, if jusiiee should so require,
here l2t il be said thui the mark has already heen set by that Honourable
Tribunal in the trial of the internationsl crimipals. It was sef balow the
planners and leaders, such as Goerlnp, Hess, von Ribbenorop, Rosenberg,
Keitel, Frick, Funk, Doenitz, Raeder, Jodl, Seyss-Enquurt, und von Neuarath,
who were Tound guiliv of waging uppressive wur, and above those whose
participation was less and whose activity took the form of neither planning
nor guiding the nation in its apgresstve ambitions. To find the defendanis
goilty of waging ageressive waur would require ws Lo move the martk withoot
finding a firm place in which 1o resetit,  We leave the mark where we fiod i1,
well satisfled thui individuals who plan and lead a nation into and in an
aggressive wir shonld be held puilty of crimes apainst peace, but not Lhose
wha merely follow the leaders and whose parlicipations, like those of Speer,
twere in aid of the war efforl in the same way that other productive enter-
prises aid in the waging of wae.” (LM.T. Judgment, ¥Yak 1, p. 330 *

The Tribunal concluded its sreatment of Counts I and V with the following
wards which refer specifically to the question of conspitacy :

* We will now give briel consideralion to Count ¥, which charees partici-
pation by Lhe deflendants in the common plan or conspiracy. We have
acecpled ws 4 basic fact that a conspiracy did exist.  Fhe quesion here is
whether the defendants or any of them becamc partics thereto,

]
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* It is appropriate heee to quote from the LHLT. Judgment :

" The Prosecalion says, in effeet, that any significant participation in
ihe alfaics of the Nazi Party or Government is evidence of a participation
in i conspiracy that is in itself criminal. Conspiracy is not defined in
the Charrer. Bnt in the opinion of the Tribunaf the consplracy must
be clearly ouwtlined in ils eriminal purpose. 16 must nol be too far
removed flon the time of decision and of action.  The plaaning, to be
crimninal, must not rest merely on the declarations of a party programme,
such as are found in the 25 points of the Nasi Party, announced s 1920,
or the pelitical athrmations expressed in Mefn Kampf In later years.
The Tribunal must examineg whether a4 concrete plap to wage wir
existed, and determine the participanis in that concrete plan.” (Vol. 1,
p. 225, I.M.T. Judement.)

** In wrder to be participants i a common plan or conspiracy, it is elemen-
tury that the acensed muost know of the plen or conspiracy.  In this connec-
tion we queow: ftom a case ciled by bolth the Provscention and Defence, Direct
Sales Compuny v, United States, 31% T8, 703, 63 5. Cf. 1265, In dis-
cassing United States v, Talcone, 311 115, 203, 61 8. Ct. 204, 85 L. «d. 125,
the Supreme Court of the TUniled States said

“ That decision comes down merely to this, fhat one does not become
a4 party to a conspiracy by aiding and abetiing i, through sales of
supplies ar otherwise, nnless he knows of the conspiracy ; and the in-
ference of such knowledge cannot be drawn merely from knowlsdge
the buyer will use the goods Wepally.’

Further along in the opinion it 15 said with regard to the intent of o selier
to promote and co-pperate in the intended illegal use of goods by a buyer :
Further along in the opinien it (s sald wich regard o the inent of 2 selier
to promote and co-operate in the intended illepal wse of goods by a buyer ;
" This intentl, when given effect by overt act, is the gist of conspiracy.
While it is not identical with mere knowledge that anather purposes
unlawful action, ic is not unrelated w such knowledge.  Without the
knowledge, the inlent cannot exist.  (United $tates v, Falcone, swpra.}
Furthermeore, to establish the intent, the evidance of knowledse must be
clear, not equivocal. (fdid) Tlus, because charges of conspiracy are
-not to be made oul by piling inference upon inference, thues fashioning
what, in that case, was called a dregnet to draw in all sybstantive
crimnes,”

“* Count ¥ charges that the acts and conduoct of the defendants set fortk
in Count I and all of the allegations made in Count I ace incorporated in
Count V. 5lnce we have already reached the conclusion that none ol the
defendants participaled in the planoing or knowingly participated in the
preparation and initiation ot waging of a war or wars of aggression or
invasions of other countries, it follows that they are not guilty of the charge of
heing parties to o common plan or conspiracy 1o do these same things.””

(i} The Tribuwal’s Findings 2 Cownes Jand V.

The Tribunal found the defendants not goibty of the crimes set forth in
Counts I and V. They were, therefore, acquitted under these Counts,
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{lu_} Cowmt 1T - Crimes against Property as nol Folling within the Concept af
Crimes againgt {Tumanity,
Dwring the course of the trjal, the Tribunal made 4 ruling which it recalled
in its Judgment in the following words
“In response to a motion filed by cownsel for the defendants, the Treibunal
ritled that, as o malier of law, & common plan or conspicacy docs not exisl
as tor war crimes and crimes apgainst humanity, as these offences arc defined
in Control Councll Law No. 10,61 At the same time, the Tribunal held that
the acts described in Secticns A and B, uader Count 11 of the Indictment,
Cwould nod, as a muller of faw, constilele crimes against humanity, since
they related wholly te ulleged offences azainst property ; nor would said
acts constitute war crimes, since they pertained to incidents occurring in
territory not under the belligerent occupation of Germany. This raling
will be further noliced under Lhal part of Lhe Judgmenl devaled 1o Coung 11
of ihe Indictment, ™
In 5ts Judgment the Tribupal, on turaing its attention to Count IT of the
Indictment, recalled and expanded wpon this rding
**The effences alleged in Count I are charped, not only as war crimes,
but also as crimes against homanity. By a roling entered on 22nd April,
1948 the Tribynul sustained @ modion filed by the defenee challenging the
legal suificiency of Count 11, sub-patugruphs A and B, of the Indictment
{paragraphs 90 to 96 inclesive), as applied to the charges of plunder and
spolialion of properties localed in Austria and in the Suedetenland of
Crechoslovakia, The Tribunal ruled that the parlicalars referred ta, even
if folly established by the prodf, would not constitute crimes apainst
humanity, as the acts allaged related wholly to offences against property.
The immediale ruling of the Tribunal was limited 1o the Skoda-Wetsler and
Avssip-Fulkenday acquisitons ther wnder consideration, bul the reasoning
upon which this portion of the ruling was based is eqaally applicable teo
Conit IT of the Indictment in iis entirety in so far as crines against humanity
are churged.
“ The Conired Council Law recognises crimes against Dumanity as
constituting criminal acts nndar the lowing definition :

Yoy Crimes agoiasd ey, Atcocitics and elleaces, including
but not limited to murder, exlermination, cnslavement, deportation,
imprisonment, torturs, rape, or other inhomane acts committed apainsd
any civilian population, or persecotions on political, racial or religious
grounds whether or not o violation of the domestic laws of ihe country
where perpettated.”

 We ﬂdﬂpt the interpretation expressed by Military Tribunal l"-" in its
Judpment in the case of the United States of America v, Iriedrich Tlick
ef gi., coneerming the scope and applicalion of the quoled proyision in relation
tor offences against property.  That Tribunul said ;

‘... The *‘atrocities and offences *’ listed therzin, * murder,
exterminuiion,’” ole., are all offences apaingi the person.  Property is
not mentioned, Under the docirine of cfusdem generis the catche-all
words ©* other persecutions ™’ must be deemed to include only such as

% On this point see Vol. VI of this scries, pp. 5 wnd 104-10,
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affcet the lile and Fherty of the oppressed peoples. Compulsory
laking of industria! property, however reprehewsible, is not In thar
catepory. It may be added that the presenee in thiz section of the
words ** againsl any civiliun populuiion " recently led Tribunal I to
“haold thal crimes sgainst humanity as defined in C.C. Law 10 must
be strictly construed to exclude isolated casas of atrocity or persecution
whether commirtted by private individuals or by governmenlal authority.™
(L5A. v Alistoctier e ol , decided dth December, 19473 The
transacticns hefore uy, it otherwise within the contemplation of Law [

ay crimes against humaaity, would be excluded by this holding.'” -
(Tramicript, page 11013,
“In aecordanee wilk this view, the other partieulars of plonder,
exploilation, and spoliation, as charged ia paragraphs C, It, E, and F of
Count IT of the Indictment, wiil be considered only as charges alleping the

commission of war crimes.””

{ivy Hagne Repulations Regarded as WNot Applying to the €coupation of
Austrict cored the Sudefenland.

The Judgment went on -

Y1t is to be also observed that this Tribunal, in the above-mentioned
rufing of 22nd Aprnl, 1948, lurther held that Lthe particulars set Torh in
Seclicns A and B of Coypnt 1, as to propecty in Austris and the Sudetepiand,
wirald not constitote war criimes, as the incidents occurred in territory not
under the belligerent occupation of Germany.

“We held thar, as a stale of aclual warfare had e been shown o esisl
as 1o Auvstra, incerporated into Cermeany by the Anschluss, or as to-the
Sudetcnland, covered by the Munich Pact, the Hapgue Repulations never
became applicable. Tn so ruling, we do not ignors Lhe foree of the argument
that property situated in & wegk nation which falls & vieting w e apgressor
beauuse of incapacity to resist should receive o degree of protection equal Lo
that in cases of belliperent cccupation when actual warfare has existed.
The Tribunal is required, however, to apply [oternalional law as we find it
in the light of the jurisdiction which we hawve under Control Council [aw
No, [ We may not reach our to assuine jurisdiction.  Unless the action
aray be sald to constitute 2 war crithe as a viclation of the laws and customs
of war, we are powerless to consider the charges under aur inlerpretation of
Control Council Law Neo. 10, repardless of how reprehensible conduct in
regard (o these property requisitions may have been.  The sitwation is not
the same here in view of the limited jurisdiction of this Tribunal, as it
would be if, for example, the crimioal aspects of Lhese irunsaclions wers
being examined by un Auslrian or other courl with & broader jurisdiction.

“ I harmony with this rulisg, the charges remaining to be disposed
under Count IT involve a determination of whether or nat the pracf sustains
the allegarions of the comemission of war crimes by any defendant with
referehce to properly Tocated in Poland, France, Alsace-lorraine, Norway,
and Russia ™

) The Law Applicable 1o Phander and Spah’a:a’an.

The Judgment then continued -
** The pertinent part of Conitrol Council Law No. 1), binding upon this
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Tribunal as the express law applicable to the case, is Acticle I, paragraph (13,
sub-section (), which reads as follows :

* Fach of the following acts 3 recognised as a orime :

v .

F(b) War Crimes.  Atrocities or affences qeafnst persons ol property
constituting violutfons of the laws o cusioms of war, inchuding buf not
limited 1o, murder, 11l treatment or deportalion to stave labour or for
any other purposes, of civilian population from occupied tertitory,
muorder or I treatment of prisoners of war or persons on the seas,
killing of hostages, phmder of public or privete property, WwWanton
deslruetion ol cities, Lowns or willages, or devastation not justified by
military necessity.”  (Daderscoring supplied.)

“ This quoted provision corresponds to Article 6, Sectien (A of Lhe
Charler of the [L.M.L., concerniug which thal 'Lribunal held thac the eriminal
offences so defined were reeognised s war crimes under international law
cven prics to the LM.T. Charter. There is conscquently no violation of
the legal maxim aulfbim crimen sine Jege involvad here. The offence of
plunder of public and privale properly must be considered a well-recoginised
critne under inlernational law.  ILjs clear from the quoted provision ol the
Control Council Las thatl if this offence against properly has becn commitied,
or if the proof establishes beyond reasonable doubt the commission of ather
offences upuinsl property constituiing vielatons of the laws and costoms
of war, guy detendani participuling therein with the degree of criminal
conaection specified in the Control Council Law must be held guilty under
thig charge of the Iadictment.

** In 50 fur ws offonees againsy properly are concerned, a prineipal codifica-
tion of the laws and customs of wiur is 1o be found in the Hagoe Convesttion
of 1907 and the annex thereto, known as the Hapue Repulalions,

* The Following provisions of Lhe Ilagne Regulations are particulacly
pertinest to the charges being considered .

*Art. 48, Family honour and rights, individual Tives and private

Cproperly, as well as religlons convictions and practics, mast be

respected.  Private property cannot be confiscated.

CArt 47, Pillage is formally prohibited.

FArt 52, Neither requisition in kind nor services can be demdnded
from comenunces or inhabitants except fur the neeessities of the wrmy of
oecupation.  They musl be i proporiion’ to the resources of the
country, and of such a nalurs s not to involve the population in the
abligation of taking part in mililary opetations against theic own
countTy.

" These reguisitions and services shull only be demarmded on the
authority of the commandet in the locality occupied,

“ The requisitions in kind shull, as far as passible, be paid for in
ready money ; if not, a receipt shall be given and che pavment of the
amount due shull be made as soon as possible.

*Art. 53, An army of occupation can only take posscssion of the
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cash, funds, and property Liable to requisition belonging stricdy (o the
State, depots of arms, means of transport, stores and supplizs, and,
generally, all movable pmperly af the Stale which may be used for
military operations.

© All appltances, whether on land, at sea, or In the air adapted lor
the transmission of news, or for the transport of persons or things,
apart from cases governed by muritime law, as well as depots of arms
and, generally, all kinds of war matedad, even though belonging to
companics or lo private persons, are likewise material which may
gerve for military individuals, bui they must be restored at the con-
clusion of peace, and indemnitics paid for them.

* Art. 55, Thc occupying State shall be regarded only as admimistra-
tor and wsuftuctuary of the public buildings, real eytate, Toresis, and
agricultural works belonging to the hostile State, and situnted in the
gocupicd eounlry. If maust protect the capiral of these properties,
and admipister it gecording o the rules of waulmect.”

© *The foregoing provisions of the Hapue Repulations are broadly aimed
al preserving Lhe inviolability of property rights to both public and private
property during military occupancy.  They admit of exceptions of expropria-
tion, use, and requisition, all of which are subjoct 1o well-detined [imitalions
set forth in the articles. Where private individeals, including juristic
porsons, procced to exploit the military cccupancy by acquiring private
properly apainst the will and consent of the former owner, such actlien,
ot being enpr:saIy justilicd by any applicable provision ol the Hague
Rtgulatmns iz in viclation of mternational daw.

** The payment of a price or other adequate causxderalmﬂ does not,
vnder such citcumstances, rodicve the act of s unlawfyl charactler.
Similatly where a private individual or 4 juristic person becomes a parly
tor unlawful confiscation of public or private property by planning and
execuling a well-defined design to acquire such properly permancotly,
acquisitiom under such circumstanees subsequent Lo the conbiscation
constitutes condust in viokalkm of Lhe Hupue Regulations.

* These broad principles deduced from the Tlague Regulations will, in
peneral, sullice for a proper consideration of the acts charped as offences
apainst property under Count 1. But the foliowing gdditional observations
are also pertinent to an understanding of gur application of the law ta the
Facls cstablished by the evidence.

* Regurding terminology, the ITague Regulations do not specificatly
employ the term * spolialion,” bot we do not consider this matter to be
one of any lepal sipnificance,  As employved io the Indictment, ihe termn
1% wsed interchappeably with the words ° plonder * and * eaplofiation,”  [ft
muy therelore be properly considered that the term  spoliation,” which
has becn admitledly adopted as a term of conyvenience by the Prosecution,
applies to the widespread and systematised acts of dispossession and
acquisition of property in violation of the rights of the owners which took
place in territorfes under the belligerent occupation or control of Muri
Germany during World War Il We consider that * spoliation * is synony-
inous with the word © plunder * as employed in Control Couneil Law Mo, 10,
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‘sl that it embraces offences against property in violation of che laws and
costoms of war of the general type charged in the Indiclment. In that
senge wi will adopt and employ the derm spofiation in this opinion as
descriptive of the offences referrad to.

“Ttis a matter of history of which we may take judicial notice that the
action of the Axizs Powers, In carrying out leoting and removal of properly
of all types {rom countries under their occupation, became so widespread
and so vared i form and method, ranging from deliberate plunder to its
equivalent in cleverly disguised transactions having the appearance of
legality, that the Allies, on 5th January, 1943, found it neccssary to join in
a declaration denouncing such acts.  The Inter-Allled Docluration was
subscribed to by sevenleen governments of the United MNations and the
French " Mationa! Commiltes. 1t expressed the determination of the
signatory nations ©to combat and defeat the plundering by the encmy
powers of the territories which have Been overran or Brought under cnemy
control.” It poinled oot that *systematic spoliation of occupled or
conteolled territory bas followed immediately upon sach fresh aggrassion.”
It recited that such spoliation :

*, .+« has wken every sort of form, from open looting to the most
cunningly camouflaped financial penetrution, and it has extendsd to
every sort of praperty—from works of art to stocks of commodities,
from bullion and banknotes to stocks and shares 1o bosiness and
financial undertakings. Bul the object is abways the swme—to seize
everything of value that can be put to the appressors’ profit and then
ta bring the whole economy of the subjugated countries under conlrol
st Lhat Lhey must enslave to enrich and strongthen their oppressars,”

“ The signatory governments decmed it imporlant, as stated in the
Declaration, © to leave no doubt whatsoever of their resolution net to accapt
or tolerate the misdeeds of their enemies in the feld of properly, however
these may be cloaked, just as they have reconlly cmphasised fheir determina-
tion to exact retribution from war crminuls for their cutrages againsi
persons in the occupled terzitories.”  The Declaration significantly concluded
that the nauilons malking the declaration reserve all their righis :

Y.L . to declare invalid any transfers of, or dealings wiih, property,
rights and interests of any description whatsoever which are, or have
beon, sinrated in the territories which have come under the occupation
or comlryl, direct or indirect, of the Governments wilh which they
are at war, or which beloag, or have Welonged, to persens (including
juridical persoms) resident in such territories. This wamicg applies
whether such transfers or dealings have talen the form of open louting
o1 plunder, or of iransactions apparently Tegal in lorm, even whert they

~ purport to be voluntarily cifected.’

Y Whils ihe Inter-Allied Declaration does not constitute law and could
not e given retroactive effiect, even if it had attempted to inclode and
express crinomal sanctions for the acts referred bo, it s Mostrative of the
view that offences apainst property of the character described in the
Declaration weare considered by the signatory powers to constitute action
in vivlation of exiziing international law,

*In our view, the offtnces aguinst property defimed in the Hupue
Regulaiionz are broad in thelr phraseology and do neot admit of any
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distinction between ‘ plunder ® in the restricted senss of acquisifion of
physical propertics, which are the subjeet muder of the crime, the plunder
or spoliation tesulting from acquisition of intangible property such as is
Involved in the acquisition of stock ownership, or of acquisition of ownershin
or control through any other moeans, even though apparendy legal in fotm,

" We deem it to be of the cssence of the come of plunder or spoliation
thut the owner be deprived of his property involuntarily and against his
will. From the provisions of the Declaration which we bave quoted, 1e
becomes apparent that the fovalidity or illggulity of the trapsuction does
not atlach, cven lor purposcs of tescission in a civil action, wnless the
tragsaciion can be said to be involuntary ik fact. It would be anomalous
1o artach eriminal responsibility 1o an act of aequisition dering belligerent
oceupaney when the transaction could not he set aside in an action for
rescission and restitution,

11 Is the comtention of the Prosecedon, however, Lhat the olfences of
plunder and apolialion alleged in the Indictment have 3 double agpect. Tt
s browdly ussented that the crime of spoliation 1s 8 ° crime against the
counrry concerned in that it disrupts the economy, alienates its industry
[rom iis inherent purpose, males it sebservient o the interest of the oveepying
power, und interferes with the nalursl connection between the spoliated
meustry and the local ceonomy.  As far as this aspect 1= concerned, the
consent of the owner or owners, or their representatives, even if pennine,
does nat aflecd the criminal character of the z2et”  In il ather -aspeet i is
asserted thal the crime of spoliation is an offence - apzinst the rightfol
owrner or owners by taking away their property without regard to their will,
** confiscation,”” or by obtaining their ** consent ** by threats or pressure.’.

W cunmol deduee from Articles 46 throwgh 55 of the Hagye Repulalions
any principle of the breadih of application such as is embraced in the first
aaserted aspect of the crime of plunder and spaliation. TUnder the Hague
Regulations, © Privale property must be respecied © (ATl 46, Para. 1),
*Pillage is formally prohibited © (Art. 47) and * Private properly canonot
‘be confiscated * (At 46, Para. 23, The right of requisition is limited to
* the necesszities of the army of occupation,® must not be out of proportion
tor the resources oF the country, and may nol be of such nulure as to involyve
the inhabitants in the obligation to take pact in military operutions agatnst
their couniry. - But with respect to private property, these provisions
relale o plunder, conliscation, and requisitton which, in rn, inply action
in relation to properly commilled against the will aod withoul the consent
of the owner.  We look in vain for any provision in the Hugue Regulations
which would justify the broad assertlon thar peivate citizens of the nabion
of the miliary oceupant may not coter into agrecmends respecling property
in gecupled tlerritories when consentl of the owner Is, 10 fuet, freely given.
This becomes important to the evaluation of the evidence as applied o
individoal action under the concept that guill is personal and individoal.
II, in facl, therc s no cosrclon present in an apreement relating to the
purchasc of indusirial enjerprises or Interests equivalent Lherclo, even
during time of military occupuncy, and if, in fact, the owmer’s consenl is
volentlarily given, we do not find such action 1o be vielation of the Hapuc
Regulations.,  The contrary interpretation would make it difficult, if ot
impossible, for the occupying power in time of war to curry out other
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aspects of its obligativns under internalional law, including restoration of
prder to the laocal economy in the interasts of the local inhabitants. {(Article
43, Hapue Reeulations) On the other hand, when action by Lhe owner is
not voluntery because his consent is obiained by threats, intimidation,
pressire, oF by exploiting the posilion and power of the military occupant
under circumstances indicating that the owner 1s being induced 1o part with
his property upainst his will, 1t is clearly a violation of the Hugue Regulations,
The mere prescnee of the miliiury oscupanl 15 nol the exclusive indication
of the assertion of pressure. Clertainly where the action of privare
individuals, incloding juristic persoins, is involved, the evidence musi go
further and must establish that a transaclion otherwize appirently legal in
form was not voluntarily enteted inle eeayse of the cmloyment of pressure.
Furthermeore, there must be 4 causal connection between the itlegal means
cmploved and the result brought about by employing such indmidation.

“ Under this vlew of the Hagoue Regulations, a crucial issue of fact to
be determined in most of the alleged acs of spaliation charged in Count I1
of the Indictment is the detcrmination of whether owners of property in
occupted territory were indoced to part with thelr property permanenily
under cireunstances in which it can be said 1hat consenl wus not voluntary,
Connnercial. transactions entered into by private individeals which might
be enticely permissible and legal in time of peace or non-belligerent ocewpa-
tion may assume an entirely different aspect during belligerent occupuiion
and should be elosely serutinised where acquisitions of property are involved,
tor determine whether or not Lhe rights of property, protecied by the Hague
Regulaiions, have been adhered to. Application of these principles wilt
Become Iimporlant in considering the responsibility of members of the
Yorstand of Farben, who are soughe 10 be churged under the Indiciment,
and who did not personally participate in the nesotiations or other actiol
[eading 10 the alleged act of speliation except by virtue af such Vorsiand

membership.”

(vi) Individual Responsibility for War Crimnes.

Continuing s treatment of Count II, the Tribunal nest reiterated the
pringiple of individuul respensibility for sar erimes

“ I can ho longer be questioncd that the criminal sanctions of intee-
national law are applicable to private individuoals. The Judgrient of
Military Tribunal Y, United States v, Plick {Case Mo, 5), held

* The question of the responsibility of individuals for such breaches
of inlernational lawr as constitute crimes has been widely discussed and
iz settled in purlt by the Judgment of IM.T. It cannot longer be
suceessfully maintuwingd Lhal international luw i3 conceroned ouly with
the actions of soverelpn stales and provides no punishment for
individuals,”

* We guote further :

*Acts adjudged criminul when done by an ollicer of the government
are criminal also when done by a private individual, The goilt differs
only in magmitude, not it goality. The coffender in elther case Is
charged with personal wrong and punishiment falls on the offender i
prupric persorg. The applicalion of inlerngtional law o individuals

is no noveliy.’
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* Bimilar views were expressed in the case of the United States v. Chlendorf
(Cuse Neo. 99, dectded by Military Tribuoal I1.°

(vil) The Aftitude Taken by the Tribunal to Certain Defence Pleas,
The Tribunal ther ruled npon a series of Defence pleas, as [ollows ;

{a) Plea thet the Hogus Convenfion does not appfy ta *° mmexed ™

territories.

“The LALT., in its Judgment, found it unnecessary o decide whether,
as a jpaller of taw, the doctrive of *subjumaion ® by military conguest
hay application te subjugation teselting from the crime of apgressive war.
The doctrine was beld to be mapplicable where there are armies in the
field sidl secking to restore the cccupied couniry to ils rightful owners.
The Hague RBepulations do nol become inapnlicable because the German
Beich *anpexed ’ or " incorporated * parts of the cccupied territory into
Germany, as there were, within the field, armics attemnpting to restore the
ocoupicd conniries o theit true owmers. We adopt Lhis view. 1L will therefore
become ynnecessaty, in considering the alleged acts of spolistion in Poland
and Alsace-Lorraine, to consider this distinction which has besn urged by

the Drefence.”" (1)

(b Plear Alleging Fagueness and Ohsalescence of the Law @ Other
Defimee Arguments, :

“One of the general defences advanced is the cooteotion that private
industrialists cannot be held criminally responsible for economic measures
which {hey carry out in occupied territosies al the dircolion of, or with the
approval of, their govermupent.  As a corollary to this line of arpument it is
asserted that the priveiples of internatiosal law in existence at the time of
the commission of the acts here charged do wot clearly define the limits of
permissible action. It iy lurther said ihat the Flupue Regulalions arc
outmoded by the concept of tolal warfare ;. that lileral application of the
laws and custams of wur as codificd in the Hague Regulations is no longer
possible ; that the necessitles of economic warfare qualify and extingoish
the old rutes and must be held to justify the acts clurged i keeping with
the new concept of tofal warlare., These contentions are unsound, Tt is
obvions that acceptance of these wrguments would set at naughi any ruls
of international law and wonld place it within the power of each nation 1o
be the exclusive judge of the applicability of internatonal law. It is beyond
the authority of any nation io apthorise its cltizens to corimit acts in
contravention of International penal law. As cwstom 1s @ sowee of
international kaw, customs and practices may change and find such general
acceptance in the communily of clvilised nations as W aler the subslanlive
content of certain of its principles. "Bul we are unable to find that there has
been 2 change in the basic concept of respect for property rights during
helligerent occupation of a character to give any legal proteciion to the
widespresd acts of plunder and spoliation committed by Nazf Ciermany
during the course of World War I 1f muost be admitted thal there exist
- many areas of prave uncertainty concerning the laws and customs of war,
bul Lhese uncertainties have Iittle application to the basic principles relating

(1} Coneerniog this ples, soc also Yol ‘EI of thess li:c-:pnrts, . 213,
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to the law of belligerent occupation set forth in the Hapue Regulations.
Techmical advancement in the weapons and tactics uwsed in the acival waging
af war may have made obsolele, in some respects, or may have rendered
inapplicable, some of the provisions of the Hague Regulations having to
do with the actuwal conduct of hostilities and what is considered legitimate
warfarc.  But these uncerlainties relate principally to military and naeal
operations proper and the manner in which Lhey shall be conducted. We
“cannot read oblitezating wncertainty into these provisions and phases of
mnternational law having to do with the conduct of the military occupant
wowvard inbabitants of occupied terntory in iime of war, regardless of how
difficult may be the legal quesbions of iolerpretation and applicalion to
particular facts. That grave vncertainties may exist as to the states of the
law deahng with such problems as bombings and reprisals and the like,
does not lead to the conclusion that provisiens of the Hagne Regulations,
protecting rights of public and private property, may be ignored, As a
[eading autharity on internationzl law his put it ;

* Moreaver, it docs not appear that the difficulties arising out of
any wncerlwinly as to the exisling law have a direct bearing upon
violations of the rules of wur which have provided the impetus for

" the almost universal insistence on ilie punishment of war crimes, Acts
wilth regard 1o which prossculion of Individnals for war crimes may
appear impropet wwing 1o the disputed nalere of the rules in guestion
arise largely in comnection with military, naval and aic operations
proper.  No such reasonable degree of uncertainty exists as a rule in
ithe matter of misdeeds commitied in the course of military occupation
of enemy territory. Here lhe unchallenged authority of a rulhless
iavader offers opponiunities for erinres the heinousness of which is not
atienuated by any possible appeal to military necessity, to the
upcertainty of the Taw, or to the cperation of reprisals.”  (Laulerpachi,
The Law of Nations angd the Pumshoent of War {rimes, 1944 Briffsh
Year ook of Internadional Law.)

“We fimd sufficieni deliniteness and meaning In the provision of the
Hamue Rezulations and find that the provisiuns which we have considered
are applicable and operate as prohibitory law establishing the Hmits beyond
which the military occupant may not go.”™

(vill) The Trifumal's Findings onn Cowpt IF

The Tribunal sancunced the following decision as to the general allega-
tion made in Count 11

“Wilh reference to the charges in the present lodicturent concerming
Farhen™y activitics in Poland, Neorway, Alsace-Lorruine, and Trance, we
find that the proof eitahlishes beyond a reasosable doubt that offences
against propenty as defined in Control Coancil Law Mo, 10 were committed
by Farben, and that these offences were connected with, and an ineatricable
part of the German peolicy for occupied countries as above described. In
some Instancey, following confiscation by Reich authorities, Farben pro-
ceaded to acquite permanent tith: Lo the properiics thus confiscated, In olher
instances involving ° negetiations ™ with private owners, Farben proceeded
permanently o acguire substantial or controlling ioterests in property
comirary to the wishes of the owners, These activities were concluded by
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- entering territary that had been overrun and occupied by the Wehrmacht, or
was undet its effective control.  The action of Farben and its reprasentatives,
under these circumstances, cannot be differenlialed from acts of plunder
or pilfage committed by officers, soldiers, or puablic oflicials of Lhe {German
Reich.  In those property acquisitions which followed confiscation by the
Reick, the course of action of Farben clearly indicates a studied design to
sequire such property. In most instances the inidative was Farben's.
In these instaoces in which Farben dealt ditectly with the private owners,
there was the ever-present threat of forceful seizure of the property by the
Reich or other similar measures, such, for example, as withhelding licences,
raw maleridls, the threai of wncertain draslic trcalmenl in peace-treaty
nepotiztions, or other eflcctive means of bending the will of the gwners.
The power of the military cccupant was the ever-present threat in these
transactions, and was clearly an imporrant, if nol a decisive facior. The
rosult was enrichment of Farben and the building of its greater chemicsl
empire through the medium cccupancy at the expense of the former owners.
Such action on the part of Farben constituted a violation of the ITagne
Regolations, 1 was in violation of rights of private propercy, prowected by
the Laws and Customs of War, and in the instunce invedving public property,
the permanent acquisition wus in violation of that provision of the Hague
Regulations which limits the ocoupying power to a nore usufruct of real
eslitle. The form of the transactions were varied and incricale, and were
reflected in corporate agreemaents well ezbeulated to creute the jllusion of
lepality. Bur the objective of pillage, plunder and spofiation stands owut,
and there can be no uncertainty as to the actual resuli.

A5 a genersl defence, 1 has been urped on behalf of Farben- that its
action in acquiring a controlling interest in the plants factorfes and other
interests in ocoupied tecritories was designed to, and did, cootribute o the
maintenanee of the ceonomy of these lerritorics, and thues assisted in main-
taining one af the obieclive sims Cnvisvaged by the Hague Repulations. In
this regard it is said that the action was in conforfnity with the obligation of
the occupying power 1o restare an orderly econemy in the occupicd lerritory,
We are unable to sceepl this defence.  The Muets indicate thut the acguisi-
tioms were not primarily for the purpose of restoring or maintaining the local
economy, but were rather to enrich Farben as pact of a general pian two
dominate the industries involved, all as part of Farben's asserted ** elaim to
leadership . If manugement bad been luken over in w manner that indi-
cated a mere femporary contral or operation for the doration of the hos-
tilicies, there might be zome merit to the defence. The evidance, however,
shows Lhat the interests which Farben proceeded Lo acquire, contriery to the
wishes of the owners, were inended o be permanent.  The evidence Further
establishes that the action of Lhe owners was Involuntary, and that the trans-
fer was not necessary to the maintenance of the German army of ovcupation.
Ay the action of Farben in proceedings 10 acquire permanuently property
interests in the munner gererally oudined s in violation of the Ilagne
Regulations, any individual who knowingly participated in any such acl of
plonder or spoliation with the degree of connecrion cutlined in Article 1T,
parapruph 2 of Central Law No. 10, is criminally responsible thereafter,

The following conclusions were. anoounced regarding alleged acts of
spoliation in specific localitivs ©
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() ** We find that the proof establishes beyond reusonable doubt that
acls of spoliation and plunder, constituting offences against properily  as
defined in Conteal Council Law Na. 10, were cormumitted through Farhen
with respect to three properties locuted in Poland(Y). . . . The permanent
acquisition by Farben of producilve facllities or inlegcsts therein, and the
dismantling of plant equipmenr, was exploitation of ierritorics under
helliperent accupation in violation of the ITague Regulations.”

(iiy = We find lhat oflcnecs agsinst properiy within the meaning of
Control Council Law No, |0 were committed in the acguisition by Farben
of properiy interests in occupied Norway intended to be penmuneol and
against the will and without the free comsent of the owners.” (%)

(i) Of the alleged acts of plunder at the Mulhavsen plant und at the
Strassbourg-Schiltigheim plants in Alsace Lortaine(® : * The viclation of
the Hague Repubalions is clear and Furben™s purticipation therein amply
proven ', OF the Diedenhofen plant{*y on the othicr hund @ *~ We find the
evideace [nsufficient upon which to predicate any critminal mnll with
reference to the [Medenholen plant.®?

{ivd ** The defendants have coptended that the Francolor Agrecment(®)
was the product of fres aegotations and that it proved beneficial in practics
to the Fronch fotercsts. We have already indicaed thal overwhelming
“proof establishes the pressure and coercion employed to obtain the consent
of the French to the Francolor apresment.  As consent was not freely
given, it is of no legal significance thai the sgreement may have confained
oblipations on fhe parl of Farhen, the performanee of which may bave
assisted in the rehuhilitation of the Freach indostries. ™oris the adequacy
of cansideration furnished for the French propercties in the new corporalion
a valid defence.  The essence of the alfence is the wie of the power resulting
from the military occupation of France as the meuns of acquiring private
property in utter disregard of the rights and wishes of the owner.  We find
the eletnent of compulsion and cocreion present in an aggravated degree in
the Fruncobor trunsaction, and the violation of the Hagun_ Reguolations is
clearly astablished.””

(%) OF the charges of spoliation in the mattet ol Rhone-Poulenc®):
** Thisx conduct of Farben’s scems 1o have heen wholly unconnected with
selvure or Lhroals of seivure, expressed or implisd, and while it may be subject
to eondemnation from a moral point of view, it falls far short of being proof
of plunder either in its erdinary concept or as set forth in the Hapue Regala-
lions, either directly or by lmpication.”

{(¥i) ** Wo are unable to say from the record before us that any individual
defendant has been sufficiently connected with completed acts of plunder
it Russia within the meaning of the Contral Council Law.(7)

After declaring these [ndings and sctting out the relevant cvidence the

" bee [Jp [9-20).
(% See pp. 20-21.
(%] See p. 20,
[y Gew p 24
(£ Sec ppe. 21-22,
(£ Sec pp. 22-23,
(7T} See p. 23,
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Tribaoal then proceeded to state ils findings on Count 11 relating (o the
sccnsed individually, It prefaced #ts findings with the following statement
“ 1t is appropriale here to mention thal the corporaie defendant, Farben,
s nol before the bar of this Tribunat! und eannot be subjecled (o eriminal
penallies in these proceadings. We have used the term Furben as descrip-
tive of the instrumenrality of cohesion in the name of whick the enumerated
acty of spoliution were commitled.  Bul corporations act through indi-
viduals and, under the conception of personal individual euilt 1o which
previous reference has been made, the Prosecotion, to discharge the burden
imposed upon it in this case, muost establish by competent proof beyond a
reagonable doobl that an iondividoal delendant was either a participant in
the dltcga? act or thai, being awuere thereod, he uuthorized or approved il
Responsibility does not automatically attach to an act proved to be criminal
merely by virtne of a defendant’s membership in the Vorstand., Caonversely,
one may not rilize the cotporale slructure Lo achieve an immanity rom
criminal respunsibility for illegal acts which he dircets, eounscls, aids,
orders, or abets. DBut the evidence must establish action of the character
we have indicated, with knowledge of the essenrial elements of the crime.””

The findings reparding the individual aoeesed{™) are et out below :
fi) ** Erauch is acquitted of all charges under Count IT of the Indictment.”

fii} ** We are il convinced beyond reasonable doubt of the guill of the
deferdant Schmitz in conoection with Farben's spoliative activities in
Poland or Alsace-Lorraine, . . . :

*¢ Behmile bore & responsibility for, and knew of, I'arben®s programmae to
take part in the spoliation of the French dycstoifs industry and, with (his
knowledge, exprassly and impliedly authorized and approved it.  Schmits
must be held gwilty on this respect of Count IT of 1he Indictment. . . .

“We conclude that Schmitz wus tully informed of the rumifications of
the Morndisk-Kettmetall plan, and that his action in expressty or implicdly
approving Farben’s parlicipation connects him eriminally within the meaning
of Contral Cooneil Law Mo, 1), Schmitr i found guilty under Count TO
of the Todictment,”

{iii) ** Von Schniceder 12 found guilty under Count IT of the Indictinent ™,
#s 4 resull of his activities in eonpection with acquisitions in Poland and with
the Francclor agreement. On the other hand, °° the evidence does nol
establish von Schnitzler's criminal complicity in the acquisition by Farben
of properties in Norway, nol is it suflicient to wartant conviction in con-
nection with the charges of spoliation in Alkace-Lorraioe™ '

{iv) Gajewski was ** acquitted of the charges under this Count, as we do
nol coosider that it 15 proved that he took a part in any criminal action
charped in Count [1 7

(v} We cannot impute criminal guilt to the Defendunt Hoerlein from
hiz maembeeship in the Vorstand, and he 15 acquitted of all of the charges
under Count U of the Tndiciment. ™

{viy **'We find that fh_a proafl establishes the puilt of the Defendunt Ter
Meer under Count T[ of the Indictiment beycnd reasonable doubt. He

(] Bee p. Z3.
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was prorinently connecied with the activities of Furben in the acqusition
ol the Polish property and in the Francolor acquisition ™" and ** wus a gailty
participant in Farben’s acquisition of the confiscated Mulhouse plant, as he
knaw of and tacitly spproved the acquisition.””

fvii) For hiz participation in the spolintion in Norway, Lhe Tribunal
found the acensed Buergin ** guilty under Count II of the Indictment.™

(viii} “ For his conngelion with, and parlicipalion in, the WNorwepian enter-
peise, Haefliger is guiliy under Count 17 of the Indictment.”

(ix) ** The Defendant Ilgner was an active participant in the casc of
speliation of Norpay and musl be held guilty under Count 1T of the
[ndiclment, . .

“In onr view the evidence establishes beyond rewsonable doubt the
Defandant lener’s ctiminal complicity in the spoliation of Norsk-Hydro,
and the Defendunl Hgner is guilty under Count 11,

“We do nol find that the evidenge cstablishes heyond reasonabdes doubt
uny connection of the Defendant Dgner with the other particutars alleging
acts of spoliation toder Count 11,

(x1 ** Jachne was fully informed of, and 1ook 4 conseniing part in, Farben's
acts of spoliation in the acguisition of ™ the confiscated Alsace-Lorraine
axygen and acetvlene plants.  ** Jaehne's connection with this matter was
such thal e must be held eriminally responsible under this aspect of Count
II of the Indictment,

*“ There is not sufficient evidence to warrant his conviction under any of
the other particufars set Torth in Count 11,

{1y Omier was held poilty under Count 1l bevpuse of his conneclion with
the Farben activities relating to Norsk-Hydro.

{xiy OF the connection of the accused Kugler with the Francolor apree-
ment the Tribunal deeided - =f While he was nol the dominani, figore initia-
ting the pelicies leading to the unlawful acquisitions, he was coiminally
connected with che execution of the entirs enterprise and inust be held gnilty
under Coant TT :

The defepdants von Knigriem, Ambros, Schneider, Kuehne, Laulen-
schineger, Beutefisch, Manon, Wurster, Duerrfeld, (Gattineau, and von der
Heyds were held not puilty under Count I1.

(1%} Cowuny £ Siave Labour

The Tribunal did not enter inte aony detailed analysis of forced loubour
viewed ay a war crime.  OF the recruitment of such {abour from amone
forcign workers, the Judgment states that o * 11 is enough to say hers that
the utilization of ferced labour, unless done uoder such circumstances as to
relieve the emplover of respoasibility, constitutes a violadon of thal park
of Article 1T of Control Coupetl Law No. 10 which recosmizes a3 war ctimes
and erimes against humanity the enslavement, deportation, ot iwmprisonmeant
of the civilian population of other countries **, and later: ** The use of
comeceniralion camp labour and foreed forvipn workers at Awschwitz with the
initiative displayed by the officials of Farben in the procurement and utiliza-
tion of such labour, iIs a crime apainst humanity and, to the extent that
non-German nanonals were invelved, also a war crime, Lo which Lhe slave
labour programme of the Reich will not warrant the defence of necessity,™
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Gf the cmploviment of prisoners of war, the Tribunal said: ~* The use of
priscners of war in war operations and i work having a direct relation to
such operations was prohibited by the Geneva Convention. TUnder Count I1T
the deflendants are charged with vioiations of this prohibition.  ‘To attempt
# genery] statement in definttion ¢of clarification of the term © dircet relition
to war operations * would be to enter a field that the writers and students of
mternational law have found highly controversial. We therefore limit ont
observations to thHe perticolar Facls presented by this recond,” and a1 an cardier
poant ; *° The use of prisoners of war in coal mines in the manner and under
the conditions disclosed by this record, we find Lo be a viclatien of the
regulations of the (Geneva Cosvenlon and, therefore, a war crime. ™

(X} The Plea of Superior (rdery or Mecessity

Cuntained in the rreatment by the Tribuaal of Count [T} 15 a section headed
The Defemce of Necessizy which. after recalling that the defendants bhad
pleaded chis defence and after refecring to the relevant awdencc makes the
J"Glh‘n.i.lng remarks on the poinl of Taw involved

" The question remains as to the availability of the defence of necessity
in z case of this kind. The I.M.T. dealt with an aspect of that subject
whert it considered the offect of Arlicle 8 of ity Charter, which provides :

* The fuet that the deflendant acted pursvant to ortder of his Covern-
ment or of a supericr shall not free him from responsibility, bat may be
conaideted in miligation of punishment . . %

* Concerning the above provision the 1M T, said -

* That a soldier was ordered o kill or torture in violution of the
international law of war has never been recognived as a defence to such
acts of brutality, though, as the Charter here provides, the order may
be urged in mitigation of the ponishment,  The grue fexr, whicdh fs foumed
ft wIrving degeees i the ceimingl law of most nations, fv not the existence
of the order, Bus whether moral choive way in focr possible”  (Our
emphasis).

Y Thus the LM.T, recognized that while an order cmanating (rom a
superior officer or from the government i3 not, of itself, a justification for
the viclation of an indernational law (though it may be considered n mitiga-
tdon}, nevertheless, such an order-is o complete defence where 1L 15 given
under such circumstances 45 o afford the one receiving it of na other moral
chaice than to comply therewith. As applied to the facts here, we do not
think there can be much uncertainty as 10 what the words © moral cheice
mean.  The guoled passages (rom the T.M.T. Judament as to the conditions
that prevailed in Germany during the Nazi era would seem to suggest a
sufficient answer insofar as this case is concerned. Nor are we withouwt
persuasive preeedenis as 1o the proper application of the rule of necessity
in the ficld of the law with which we are here concermned.

"“The case of the United States v. Flick, ef #l. (Case 5), tried before Tribunal
1¥, invalved the dominant figure in the German sweel and coal indusiry and
five of his husiness wesociates.  They were charged, amaong other things,
wilh having been active parlicipants in the slave-labour progrumme of the
Third Reic. The Judgment of the Tribunal reviewed the facts and con-
cluded that four of these defendants were entitled to the benefic of the defence
of necessity.  We guote from that Judgment because the Tacls therein dis-
clesed are strikingly similar to those developed in the trial of this case ;
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* The evidence with respect to this Count cleurly cstublishes that
labourers procured. undsr Reich regulations, including voluntary and
involuriary foreipn civilian warkers, prisoners of war and conesntration
camp inmates, were employed in some of (the planws of the Flick Kanzern,
. .« W furiher appears thal in zome of the Flick enferprizes prisoners of
wir were engapged i work bearing a direct relation to war operations.

*'[he evidence indicales that the defendants had ne actual conirol of
ihe administration of such programme even where it alleeted their
own plants,  On the contrary, the evidenee shows Uil Lthe prosramime
thus created by the state was Digorbusly detailed and supervised by the
stale, its supervision even exlanding into prisoner of war labowr campy
und concentralion cump inmale labour camps established and muip-
tainad near the plants to which such prisoncrs of war and concentration
camyp inmates bad been allocated.  Such prizoners of war camps were
in charge of the Wehrmachi (Army), and the concentration camp in-
mates labour cumps were under Lhe control and supervision of the 5.5,
Foreign civilian tabour camps were under camp puacds appointed by
the plant management subject to the approval of state police official..
The cvidenes shows (hat the managers of the plants here involved did
nol have free dccess to the prisoner of war lubour camps or the con-
centration laboul camps connected with their plants, but were allowed
to visit them only ar the pleasure of thase in charge.’

*Workers were allocated to the plants needing labour throngh the
governmentyd labour offices. No plant management could effectively
objeet 1o such allocution,  Quotas for production were set for industry
by the Reich anthorities.  Without labour, quolus could mol bo filled.
Penalties were provided for those who failed to mect such quotas.
Moetification by the plant management to the effect that labour was
needed resulted in the allocujon ol workers ta such plant by the govern-
mzental arthorities.  This was the only way workers-could be procured.’

fUnder such compulsion, despite the misgivings which Il appuears
were entertained by some of the defendants with respect to the mutter,
they submitted 1o the programme wnd, as a resolt, foreign workers,
prizoners of war, or concentration camp inmatzs beeame emploved in
some of the plants of the Flick Konzern and in Siemag.  Such writlen
reports and other documents as from time Lo time may have been signcd
or initialled by the defendanes in connection with the employment of
foreign slave lubooar and prisomers of war I their plants were for the
moyt part obligatory and necessary Lo 2 compliance with the rigid and
harsh Reich regulations relative to the admimistralicn of its progromme,”

‘ The defendants lived within the Reich. The Reich, through its
hordes ol enforcement officials and scorel police, was always *° present ™,
ready to go nlo inslanl aciion and to mete oul swvage and imomediate
punishment against anyone dong anyihing that could bhe construed as
obstructing or hindering the carrying out of governmental regulations

or decress.’

*
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“1n thiz case, in our opinion, the leslimony cstablishes a facioal
siluatiom which muakes clearly upplicable the defence of necessity as
urged 1 behalt of the defendants Steinbrinek, Burkart, Kaletsch and
Tarberger.’

“Tribunal 1Y convigled two defendants (Weiss and Flick), however,
under the slave-labour Count. The basis for these convictions was the
aclive salicitation of Weiss, with the knowledge and approval of Flick, of
ap increass in their fimm's frelght-car production, heyond the requircments
of the government's quats, and the initiative of Weiss [0 securing an alloca-
tion of Russian priscners of war for use in the work of manufacturing such
increased quotas,  With respeet 1o these activilics the Tribunal concluded
thal Weiss and Fhick had deprived themselves of the defence of necessity,
saving . :
“ The war effort required all persons involved (o use all lacilities io

bring Lhe war production to i fullest capacity,  The steps taken in this
instance, however, were initiated pot in povernmental circles bat in the
plamt nranagement. They were not taken as a resull ol compulsion or
fear, bot admittedly for Lhe purpose of keeping the plant o near capucity
production as possible.”

“We have also reviewed the Tudgment of the CGeneral Tribuna! of the
Mililury Gowvernmenil of Lhe French Zone of Qooypation in Germany,
dated i0th June, 1944, in which Harmann Reechling was convicted of parti-
cipation in the slave-labour programme. That Judement recites that said
Rocchling was © presenl at several seerct conlerences wilh Goering in 1936
and 1937 ;7 that in 1940 -he " accead the positions of plenipotentiary-
general for the steel jdants af the departments of the Moselle and of Meurthe-
et-Moselis Sud ; * that, © stepping out of his role ol industeialise, aller having
demanded high admimistrative and leading positions concerning the steel
exploitation of the Reieh,” he became * dictator for iron and steel in Germany
and the cccupled countries ; * that in 1943 sald Koechling also © lavished
- advice on Lhe Nasi Government in arder o ulilize the inbubitanis of eceepicd
counlries for the war elTorl of (he Reich @ 7 that he * sent to the Nazi leaders
in Berlin a memarandum requesting that he abtain the utilization of Belgian
labour i order to develop Cerman industry @ ° thal he®seggests in this cone-
neetion thed youlhs of 15 1o 25 should be drsfted 1o obligatory work under
German cnromand—which would mean the utilization of approximately
200,000 persons ;* that he also ° requested that negotiations be started
immediawdy in order to obtain a considerable number of Russian youths of
aboul 16 years of age for labour in the ton iodustoy £ 7 that he * requested
the taling ot & gencral census of French, Belgian and Dutch youths in order
ta force them to work o war plants or to dreaft them into the Wehrmache
topether wilh the promulgation of a law which would make work ohligalory
in the ocoupied eounlries ;° and that he also “incited the Reich authorities
in the most nsidious manner to emaploy Inhabitants of occupied couniries
and P.OW 5 in armament work, with complere disregerd of human dignivy
and the lerms of Lthe Hague Convention.”  Two delendunts weere acquitled
and Lwo others consicled by the Frerch Tribunal.  The latter—yon Gem-
mingen and Redenhauser—were found guilty as co-avthors and accom-
plices 1o 1he above-described illegal employment of prisoncrs of war and
deportees by Hermann Roechling, and o his encoursgement of illega)
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punishments meted out 1o said invelunlary labourers.  Said fllegal punish-
meils were imposed by a summary court arganized, in agreement with the
Ccslapo, by von Gemmingen and Rodenhauser in the Roechling plant, of
which they were bath directars. It Is thus made clear that the defence of
necessity could not have been sececssfully invoked on hehall of either of the
sald named defendants, Conceming the acquitted defendants, Ernst
Raocchling and Albhert Maler, the Iligh Tribunal expressly said that the cvi-
dence did not establish that either of them cxercised {pifative In conneetion
with the slave-labour programme,

T is plain, therefore, that Hermano Reechling, von Gemmingsn, and
Rodenhauser, like Weiss and Vick, were not moved by a lack of moral
choice but, on the contrury, embraced the oppormmity to take full adventage
of the slave-labour progranime.  Indeed, it might be said that they were, toa
very substantial degres, respousible for broadeaing the scope of that repre-
hensible system.

" From a consideration of the T.M. T, Ilick, and Roechling JTudgments, we
deduce that an order of a superior ollicer or 4 law or governmenial degrse
will not juslily the delenoe of necessity unless, In 1ts operation, it is of a
character to deprive the one to whom it is directed of a moral choice as to
his courss of action. It follaws that the deflenee of necessiny s nol available
where the parly seeking 1o invoke il was, himscll, responsible For the,
extslence or cxecation of sueh order or decrze, or where his participation
went beyond Lhe requircments thereof, or was the result of his own initiative,”

(xi) The Tribumal’s Findings on Cown £

The Tribunal slaled @ ** We are of ihe opinion thai the evidenee f'..t“"i shott
of estublishing the poill of any of the defendants om paragruph 131 of the
Indictent whick charged that ® Doison gases . . . manofactured by Farben
and sopplisd by Tarben o officials of the 5.5, were used throvghout
Furope.” ™

Again, of the allemition made In paragraph 131 that . vaTious
deadly pharmaceuticals manufactured by Farben and supplied by Farben o
officials of the 5.8, were used 10 experimentatons npon . . . enslaved persons
in comeeniralion ecumps Lhroughout Furope. Experiments on humuan beings
{including concentration camp inmates) without their consent were conducted
by Farben to dstermine the effect of . . . vaccines and related products,™
the Tribanal declared thal: *° Applyving the sule that where from crediblo
evidence Lwo teasonahle inferences may be druwn, one ol guilt and the ather
of innocence, the latter must prevail, we must conclude that the Prosecution
hias failed to establish that part of the charpe here undar consideration.™

The Tribunal Cound the following goilty on Count I8 as a whole @ Keauch,
Proerrfeld, Ambros, Bucletiseh, sand ter Meer.

The fallowing were held not mailty on Count [11; Gajewski, Hocrlein,
RBusrzin, Jaehne, ¥Kushne, Lautenschlager, Schaeider, Wurster, Schmitz,
von Schniwler, von Knicriem, Hacelliger, Ilener, Mann Oster, Cattineau,
von der Heyde, and Kupler,

(xiiy Count IV . Membership of @ Criminal Orgarisation
The ‘Tribunal’s ircutmenl of Coonl 1Y Includes the following passage :
“Article TL [, {d) of Contrel Counedl Law Mo, 10 provides thal
** 1. Each of the following acts is recogmized as & ecrime ;L | .

e
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L0y Wembership in categories of a criminal group or organization
declarcd criminal by ihe International Military Tribunal’
“ Article 10 of the Charter of the 1M, T. provides ;

“In cases where a group or organizarion is declared criminal by the
Tribunal, the competent national authoreity of any Signatory shall have
the right to bring individuals Lo (nal for membership therein belore
gational military or occupation -courts.  In any such case, the criminal
natore of the group or organization is considered proved and shall not
be questioned.”

“ In dealing with the 3.5. the LM.T. treated as included thersin 4l persons
who had been officially accepted as members of any of the branches of said
organjzation, cxoepl 11 se-culled riding units.  The Tribunai declared to be
criminal those proups of said organizetiony which were composcd of membery
who had become or remained such with knowledge that such groups were
being wied for the commission of war crunes or crimes agaust humanity
connacted with Lhe war, or who had been personally implicaled as members
of said organization inthe commission of such crimes, Specifica]ly excluded
from the classes of members 10" which the Tribunul unputed criminality,
herwever, were those persons who were drafied into membership by the
State in such a wuy 4% o give them no choiee in the maller and who bad
committed no such crimes and those persons who had ceased to belong to any
ol said arganizations prier to 1st September. 1539, :

**The LALT. =ald.

" A criminal organization is analogons to a criminal conspiracy in
that the cssenee ol both s eo-operalion for criming] purposes.  There
must e a group bound together and orguniaed for 3 comman parose,
The group must be formed or vsed in connection with the cormmission
of erimes denounced by the Charier.  Since the declaration with respect
10 the orgunizaiions and groups will, a5 has been poinled out, fix the
criminality of its members, that definition should exclude persons wheo
had no knowledge of the criminal purposes ar acts of the organization
and thoss who were drafted by the State for membership, uniess they
were personally implicated in the commission of acts decluaved eriminal
by Article ¢ of the Charter as members of the Organization,  Member-
ship alene is net enovgh to come within the scope of these declarations.’

* Finally, the 1.M.T. made gertain recommendalions, from which we
Quirs
“Since declarations of criiminality which the Tribunal makes will be
used by other courts in Lhe trial of persous on account of Lheir member-
ship in the oreanizalions found (o be eriminal, the Tribunal feels 4L
appropriate t¢ make the following recommendations: . . .

f2. Law Na. 10, to which reference has already been made, leaves
punishment entitely in the discretion of the trial conrt even 1o the extent
of inflicting the dealh penally. The De-Navification Law of 5th
March, 1946, however, passed for RBavaria, Greuler-Hesse, and Worl-
temberg-Baden, provides definite sentences for punishment in gach tyre
of offence.  The Tribunal recomimends that in no case should punish-
ment imposed under Law No. 10 upon any members of an organteation
ot group declyred hy the Tribanal to be criminyl cxceed the punisbment
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fixed by the De-MNazification Law. No person should be punished
under both laws.’ _

* lior having actively cngased in the Mational Socialist iyranny in the
5.5, the De-Tuzification T.aw of 5th March, 1348, tor Bavaria, Greater-
Hesse and Wuorttemberg-Baden, fixes a maximum penalty of [nternment in
4 labour camp for a period of not less than teo nor moce Lhan en years in
order to perform reparalions und reconsiruetion work, againsl which politieal
internment after 8th May, 1943, may be taken into account,  There are alsa
provisions for confiscation of property and deprivalion of civil rights.

“In iz Preliminary Brief the Proscoution says that © it seems totally
unnocessary to anticipate any contention that intellient Cermans, and in
particular persons who were 5.5, members for a long perlod of wears, did nar
know that the 8.8, was being used for the commission of acis ** smounting
to war crimes and crimes apgainst humanity . . *°° This assumption is nol,
in our judpment, a sound basis for shifting the burden of proof to a defendant
or for relieving the Prosecution from the obligadon of establishing all of the
exsential ingredients of the erime. Proof of the reguisite knowledpe nead not,
of course, be dircet, bul may be inferred Mmom circumsiances duly established.

** Tribunal I in passing upon the question of the gudt of the Defendant
Heheide on a charge of membership in ihe 5,50 in the case of the United States
v, Pohl, ef of (Cane Noo 4, suid ; .

*The defendant admits membership in the 5.5, an organisation -
declared to be criminal by the Judgment of the Internaticnal MWilitary
Tribunasl, but the Proseculion has offered no evidence that the defendant
had kEnowledpe of the eriminal sciivities of the 8.5, or that he remained.
in the orsanigation after Sepember, 1939, with such kpowleder, or ihat
he engaged In criminal activities while a member of such ocrganisation.

“Therelfore the Tribunal (nds and adjudges thar the defendant
Rudoll Scheide is pot puilty as charged in Count W1 of the Tndict-

1

ment .
Speaking specificatly of the accused Schneider, the Tribueal cantinved :

“ The daferdant Schoeider wis a sponsoring momber of the 8.5, from 1933
antil 1945, As such member his only direct contuct with said erganisulion
arpse out of the paymeat of dues. _

* Afier guoling rom Lhat purt of the LML Judgment in which the matter
of eriminal responsibilivy for membuership in the 5.5, was discussed, Tribuanal
III in the case of the United $tates v, Alstoetter ar af (Case No. 3(1D
transcript page L0R06, in the cowrse of its opinion said ; * It 1s not helieved
by 1his Tribunal thut & sponsoring membership is incloded in ehis definition *.
We arc not disposed to disagres with thut conclusion,”

Of the detendant Buetcfisch, the Judgment states :

“Iu the appraigal of the defendant’s swius o the 5.5, 1the Prosecution
attuches much sipnificunce to his intimaie relationship to Krancluss and the
Jatter's close gffiliation with Himmler and his Ciccle of Friends. It appears
that the defendant became a mermber of thiz Circle about the same time that
he wasmade an honorary leader of the 5.8, and thai he wasa regolar attendarit

(') See Val. VT of these Repors, pp. 1-110.
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al the meetings of the Cirele, including one occasion wien the entire member-
ship was the guest of Himmler at his ficld headguarters in Fast Prussia
Concersiing these meetings of the Himmler Cirele, Tribunal 1¥ In Case 5
(LS. v Flick e wf. (1) after fully considering the characrer and activifies
of thal group, including Lhe part played by Kranelfuss therein, said -

"We do not find in the mectings themselves the sinisler purposes
ascribed to themn by the Prosecution . . . so far we see nothing criminal
or immoral in the defendant’s attendance at these meetings.

*As a groop (it could hardly be called an organisalion} il played no
part in formulating any of the policies of the Third Reich.”

““ The Prosccotion calls attenlion to the Fact, however, that the Circle
of Friends contributed more than o million Reichsmurks annueally to thy 5.5,
during cach of the years 1941, 1342, and 1943, and that 100,000 of each
of these gifts came from Farben, through the dzfecdants Sclunitz and Buete-
fisch.  ‘These Facts, i catablished, would only be material to the charge here
under considaration as tending to show, in connection wilh other facts, that
Baetefisch had knowledge of the criminal purposes or acts of the 5.5, at the
time he became or during the peried that he rematned a member—if he was,
in lact, a member.  In other words, 3t s irst necessary for us to determine
whether the defendant wus a member of the 8.5 in the scnse conlernplated
by the LM.T. when it held such moemberslip to be criminal.  Unless and
until it is first ascertained that che defendant was a member in the accepted
sunsge, we are unconcerned with the question as o whether he had knowledpe
of the criminal activities of the organisation. '

* The exhaustive opinion of the Suprenie Spruchkammer Court of Hamm,
rendered in alfirming the case in which Baron von Schreceder was convieled
for honotary membership in the 5.5, had heen cited and relied upon by the
Prosecution.  The factual distinetion between the case with which we ame
presently concerned and that of von Schrceder (s clearly disclosed by the
opinion above referred o, 1o noticing the character of von Schroeder’s
relutionship to (he 8.5, the Supreme Spruchkamner Court said -

* Al the Reich Parly Mecting in 1936 he (von Schreeder) was tofd
orally by Himmler that he bad been accented as an honorary member
with the ranlc of Standartenfuchrer by the Algemeins (General) 8.5,

“The defendant ulter his scceptance inle Lhe Allgemeine 5,50 a4y an
honorary member recived, as is admitted by the appellant, a4 member-
shipp number, paid regularly his membership dues, was promoted to
5.5, Oberfuehrer in 193% and 5.5, Brigadefuehrer in 1941, showed up
al special oocasions wearing the uniform of hig rank, sithoegh be never
participated in any 5.5, doties and was not assigned to any definile
5.5, unit, but was repistered with the Staff as an assigned leader.’

* As distinguished from von Schroeder, who appeared at special cecasions
in the uniform of his tank, the defendant BueleAsch comsistently refused to
procure a uniform in the lMace of positive demands that he do so. This
circuimstance, when coupled with the other significant reservations which the
defendaur imposed and consistently rainiained when and after he accepted
honorary membership, would scem 1o place him in an cntirely different
category from that of von Schroeder. '

{1} Bee Val. TX of these Repotis, pp, 1-59.
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" ®We do not atach any special significance 1o the fact that the defendant
was classificd 4z an hongrary member, bul weo are of the opinion that the
defendant’s skatus in the crganisation must be determined by a consideration
af his actual relationship to it and its relationship to him. Membership in
an organisation ordinarily involves, reciprocally, rights, privileges, and bene-
fits sceruing Lo the member from the organisation and corresponding duties,
ohlimations, and responsibilities lowing to the orggnisafion Mrom the member.
Cne of the advantages to be gained by an organisation from having so-called
heneorary members is the added prestige aceruing 1o it from bavinog prominent
personages identified with it This point was emphasised by the Supreine
Spruchkammer in desling with von Schroeder, but even that benelil is
negatived here by the sbowing of the refusal of Buocielisch to attend the
organisation’s funclions and to wear ils insigniz, :

** We are conslrained to hold that the evidence does not establish beyond
a reasonable doubt that the defendant Buetefisch was a member of an
orgunisation declared Lo be eriminal by the Judgment of the TM.T.”'

The Trihonal conclnded ifs considerstion of the accused von der Heyde's
responsibility under Count IV with these words

*In dealing with the 5.0, the LM.T. incloded © all local representatives
and agents, honorary or otherwise, whather Lhey woere fechnically menbers
of the 5.5. or not’, and concluded that sald organisation was criminal,
In this case, however, von der [leyde is charged, specifically, with membership
in Uhe 5.5, nod the 8.0, und the burden 15 on Lhe Prosecotion o establish
that fact.  There was no showing thut membership in the 8.5, was a neces-
sary prerequisite 1o membership in the 8.7, The Judgment of the [M.T.
indicates atherwise and treats these proups as separate, though relaied,
organisations.

** Taking nto account that the only detinitely eslablished alfiliation of the
defeirdant was with the non-culpable Riding Unit of the 5.5, und that the
evidence tending to show that he subsequently becumne a member of the
General 8.5 anses wholly oot of the innocweous incidenis connected with his
efforts to obtain 2 marrage licenge, we must conclude thal the goilt of the
defendant von der Heyde under Count IV has not beon satisfactorily
established.””

(x111) The Teibumal'v Findingy on Count TV,
It may be convenient Lo quote the Tribunal® words reilerating its findings
an this Count

* The defendants Schocider, Bueetefisch and von der Ilevde are acquitted
of the churges contagined in Count TV of the Indictment.”*

(xi%) Judre Herbert's Siatement and Opinions.

Judge Paul M. Herbert sizned the Judpment of the Tribunal subject to
reservations made inmediately before the pronouncement of seniences by
the Presidenl of the Tribunal :

T gonear jn the resuli teached by the majority under Counts T and 'V of
the Indictment acquitting all of the defendants of crimes aguinst peace, but
I wizh o indicate the following : The Judgment confains many stalemenls
with which 1 do not sgree and in a nomber of respects ix at variance with my
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reasons far rewching the resalt of sequitlyl. 1 reserve the righl, therefore, 1o
fite 8 separate concurring opinion on Counts T and ¥.0")

A o Count HI of the lndictment, | respectiully dissent frem that
porlien. of the Jugdgment which recogniszs the defence of necossily as
applicable to the facts proven in this case. It iz my opinion, based on the
evidence, that the defendants have not established the defence of necessity.
I conclude (rom the record Lhat Farben, as a malwer of policy, with the
approval of the T.E.A, and the mambers of the Vorstand, willingly co-
operated in the slave-labour programme, inclpdinp otilization of forced
foreign workers, prisoners of war, and coneenlration camp inmales, becanse
there was no other solution 1o the munpower prohblems.  As one of the
defendants put it in his testimony, Farben did not ohisct because * we simply
did not have enough workers any [onger *. It was generally known by the
defendants that slave labour was being used on o large seals in Lhe Farben
plants, and the palicy was tacitly approved. Tt was kuown that concentru-
tion camp inmates were being used in construction at the Auschwitz Buna
plant, and no objection was raised.  Admiitedly, Farben would have pre-
ferred GGermun workers rather than o porsue the palicy of utilisation of
shave laboor,  Despite this fact, and despite the existence of a reign of tertor
i the Beich, T am, neverthsless, convinced that compulsion to the degres of
depriving the defendants ol moral choice did nol in facl operate axs ithe con-
clusive cunse of the defendants” actions, because their will coincided with the
governmental selution of the situation, and the labour was accepted out of
desire to, and the anly rmeans of, maintaining war production.

* Huving accepted lurge-scale participation in the programme and,
in many instances, having exercised [nitiative in’ obtaining wotlers, Farben
became inevitably connected with 118 operalion, with all the diseriminations
and human misery which the systetn of detwining workers in a slie of
servitude enluiled. The cruel und inbuman regulations of the sysfem had
to be enforced and applied in the working of slave labonur. The system
demnanded 1. LRorls to ameliorawe the condition of the workers may
properly e congidered inmitigation, but [ eannot accept the view fhat persons
in the positions of pewer and influence of these defendants should have pone
along with the slave-labour programme.

* Those who knowinply participated in and approved the utilisation of
slave labour within the Farben organisalon should bear a serious respoa-
sibility a5 being conneeled with and taking a consenling part in war crimes
and erimes againsl humanity, w5 receenisad in Control Council Taw Mo, 100

**I concur in the conviction of those defendants who have been found
puilty under Count 111, but the respongibilivy Gor Lhe utilisation of slive labooar
and all incidenlul wleralion of mistteatment of the workers shoyld go much
lurther and should, in my opinion, [zad to the conclusion that all of the defen-
dants in this case are guilty under Counc [I1, with the exception of the defen-
danls von der Heyde, Gailineay, and Kuegler, who were nol members of
thi: Yorstand. T, therefore, dissent s to this aspect of Count UT, and reserve
the right to'filz a dissenting opinion with respect to that part of the Judgment
devoted to- Count ITT.*(ty '

(') Ac the time of going to press, this opinion had not Been filed,
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{xv) Semfenves.

The sentznces imposed were all terms of imprisonment.  Fach convicled
man was allowed eredil for periods of eime already spent in costody and
ihis involved Ffor Hpner and Kuogler immediale release since the sentences
impased were less than the time already spent in prisen.

The sentences imposed were as follows -

Carl Kraueh .. - oo IX years.

Hermann Schmiter .. <. Four years,

Georg von Schniteler . .. Five yaars.

Tiritz rer heer .. .. L. Seven vears.

CHio Ambros .. . .. Ficht vears.

Fmst Bugrgin ... . .. Two vears.

Heinrich Bnstefisch . .. Bix vears.

Paul [Taelliger .. - Two vedrs.

Max lHzoer .. .. .. Throe years.

Friedrich Jachnz . .. Ome and one-half vears.
[Teinrich Oster .. . .. Twe vears,

Walter Doerrfeldd .- .. Lighl vewrs, -
Huns Kugler . ; One and one-hall yeurs,

At the time of paing ta press rheaﬂ- sentences bad not been conhrmed
by the Military Governor.

B NDTES ON TIIE CASE

1. Fc ONOMIT OFFENCES A5 WATL CRIMES
The Tribunal’s general treatment of Count 1T of the Indictment 1s raferred
tr iu Lhe notes 1o the Keigp Tried, later dn this volume. (1)

20 LAGUE COMVENLION NG 1V M0l APPLICABIE 190 THE WCCLPATION OF
AUSTRIA ANDY THE SUDETENLAMD .

The Tribunal acting in the .G, Farben Trizl rubed that, whatever were
the moral rights involved, it had no jurksdiction o try offences -against
properiy commiiled in Austrig or the Sodetenland ; such acts ** would noc
constitule war erimes, as the incidents occurred in derrilory not under the
belligerani occupation of Germany.” (%) .

While not siating its reasons for so deciding, the Tribunal which
conducted the Kenpp Triad held thart it had no jurisdiction to try an alleped
offence involved o the gequoisition of ehe Berndorler planl in Auvsiria by Lthe
Krupp firm(™ A dissenting opinion by Judge Wilking took the opposite
view on the zround that the act, if provad, would constiture a2 war crime ;
the Inwernational Biilitary Tribunal had held thar *° The invaston of Austeia
wus 3 premoditated agpressive siep ' and bad foand that the laws and
custeuns of war were applicable to Bohemia and Moravia which, uccording,
to Judge Wilkins, were occupied by the Germans in a maoner sufficiently
sirmilar (o thal osed in Ausiria le make Lthe same laws and Customs apphcab]e

to that conntry. (')

(1) Qe . 159-166.
(%) See-p. 42, -
{1 See p. 140

(%) Sec pp. 151-1328



e CARL KRAUCH

The Internaticnal Military Tribuoal has ken the view that orimes
agafnst humanity were committed in Awstria.  For instance, of the sccused
yon Sehirach fis Tudganent said :

“¥Won Fehirach [z not charged with the commission of war crimes in Vienna,
only with the commission of crimtes agginst hemanity,  As has already heen
seen, Austrla was occupied pursuant to a common plan of aggression.  lis
occupation is, therefore; a ° erime within the jurisdiction of the Tribunal,’
as that term s wsed in Arlicle & {¢) of the Charter,  As a resolt, * morder,
exterminzbion, cnslavement, deportation and other inhuman acts * and
' persceution on palitical, racial or religious grounds * in connection with
this occupation consliiule 4 crime againsl humanity under that Article.*'{3)

The “Itibunal hefore which the LG, Farben Frigd was held, however,
adopted the ruling of Military Tribunal IV io its Judgmenr in the Fiiek
Trigl concerting the scops and application of Control Council Law Na. 10,
Article 11 (¢ {Crimes Adgafnsi Humanity), i relation W ollences agaiost
properly.  The tuling referred to laid down in effect that offences wpgamse
industria] property could Aot coustitute crienes against humanity. (%)

3. CRIMES AGATNET FRACL
&ee p. 165,

4. MEMBERSHIP IN (RIMINAL GROANISATIONS

In its Judgment, the Tribaenal seft out the law, as laid down by the
Interntional Military Tribusal, relating to membership in criminal organisa-
tions and proceeded to apply that [aw to three aceosed, arriving at Lhe final
Anding of not zuilty as to eack,  The Tribunal's reasoning is not analysed
here, since the whols guestion of membership will receive treatment in
Volume XTI of this series.

5. THE PTEA THAT LHE INTERMATIONAL LAW APFLYING TO BCONOMIC OLFENCRS
TN OCCUPIED TERRITORIES IS VAGUE AND OBSULETE

Considerable reltance wus placed by the Defence in the Flick, f.(7. Farben
and Krupp Triafs on the arguntent that the international law relating to
cconomic offences in occupdied lercitories s vague and Jargely noncodified
and has been rendered obsolete by the coming of ' wotal war,”™ which
meludes a highly developed economic warfare,

Thus the Dwlcnce in the Krupp Triod claimed thal

* The judgment by legal standards of cases of spoliation is extraordinarily
difficull, hecause there is not either in the Ilague Rules of Land Warfarc,
in literature, in the judgments so far pronounced in Nuremberg, in the
Indictments or in the Prosceation Trigl Bricls uny glear definition of the
concept of spoalistion either from the point of view of penal law or from
that of International Law. . . .

" The provisigns ol the Hague Rules of Tand Warfare can be inlerpreled
only in light of the development of modern warfare,

““From this it follows that, when private property and particolarly
industrial works in oceupted {erritotics ate concerned, the provisions of the

() Befeish Cormmund Paper, Cmd. 6%64, p. 111
(%} See pp. 4142 of the present volume aod pp. 48-31 of Vol. [X.
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Hague Rules of Land Warfare of 1907 cannot be applied literally. Ewery
kind of law, and thuz especiaily International Law, depends on historical
development, which might result in their relaxution or in the restriclion
of their scope. . . .

YTt can be stated now that the case of tetal war and the ocoupation of
entire mumriex wus ned prmided for by the Ilague Eules of Land Warfare .
and interasts of the army of occupation, bt these conceptions a.\tend .ﬂso,

' necessities of the war,” to economic necessities and interests.  Economic
and mililary necossitics can no fonger be separaled and in woral war they go
hand in hand, Certainly this consequence is hard for the private property
and the factories of the occupied territories. But is it not much barder,
and muoch sadder, that through the bleckade and air raids, although the
Hupua Repulajons for Land Wartare include the givilian populalion,
todal war lets women and childeen bunger and die ? . | .

I one fails Lo find a clear definition in the books ou luternational law
of Lhe *requiremenls of war * which the Hague Rules on Land Warfare
mentions, one should not e amared winee these books were wrillen before
we knew total war.”

The Delence in the L& Farden Trigl presented 2 somewhat simifar
arzument, Counsel quoted the fallowing passage from the Judgment of
the International Military Tribunal ;

“These orders, then, prove Dreenitz is guilty of a viclation of ihe

protocal {1

**In view of all of the facts proved and in particular of an order of the
British Admirally anooonced on Bth May, 1940, according to which all
vessels shoold be sunk al sight In the Skapperrak, and the answers to
interrogatories by Admiral Nimilz staling that onrestricwed submarioe
warfare was cartied on in the Paciic Ocean by the United Stales from the
fivst day that nation entered the war, the sentence of Dwoenitz = not
assessed on the ground of his breaches of the tnlernational law of submarins
warfare. (%)

Coonsel continued

** This sentence states nothing less than that a violation of international
law cannot be punished if former cnemy countries committed an analazous
vialation of international law, even if merely towards an ally of Germany.
What is the legaf significance of such a statement T Obviously, it does not
assert that the violation of ntermatiomal law commilled by bolh sides proves
the existence of a msage which imvalidated the violated internstional treuty,
because L s expressis verbis stated that international law was violated,
and the opinion of the Tribunal is laid down as 10 how proper conduost in
accordance with international law could have becn observed, On the
conlrary, it asserts that the oblection * “fu guogwe ' Is, of courss,
admissible. ...

“The decision in the case of Doenitz has, morcover, a furlher special
significance for the present trial.  The acquittal of Deenitz acknowlzdges

'y oo, the Waval Protocal aof 19346,
 British Commatd Faper, Cmd. M4, p. IUE"

-
P
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lhat total war was carried on at sea.  The same applies 4o the war in the
air.  Goering was nol indieted before the Inlernational Military Tribunal
because, as Ceneralissimoe of the German Loftwaffe, he led 1he delachment
ol lighter aircraft in the German air offensive against Fngland in 1940,
although in this case too vielations were committed against the Hague
Regulations of Land Warfare. o .. Lo, all offences committed in the war
at sea orin the Wit in the infercils of waging total war were nol included in
the Indictment, because the Allles commitied the same offences.””

Caonnsel quoted, dnier alie, the following passage from The fnternaiiona}
Lronomic Law of Belligerent Cecupation, by E; H. Ficlehen(eld -

*IF one considers the treatment now meted out to enemy property and
civilians in belliperent countries and in naval warfare, one is driven towards
the conchwsion thut the proteclion of civilians in occopied regions provided
by the Hague Regulations is becoming o limifed survival rather than the
cxpressian of ueiversal trends and practices.”

* Thus, ** said counsel, ** the tramed cbserver could oot but be uncertain
1 his [egal conclusions and, in view of the praclice of total war now being,
introduced by the nations on both sides, could not be conscious of wrong-
doing if he acquiesced in the instructions asd methods of the govermment
in order to explotr the economic potential of the occupled-territories,”

Delence counsel wouned upe his argument on this point as follows .

“ I the TTagne Convention. is applied literally, then the occupying power
would have i make of the ocoupied territories a paradise where the individuat
enjoys [rocdom of person and property, o condition unknown either to the
ocenpying of 1o the occopled state since the change over to the totalitarian
systém.”

The atliiude of the Profecofion was indicated in the following words
taken trom their closing speech in the Erwpr Trial .

"1t is, of course, true that the laws and customs of war can be and ar,
fram time lo Ume, modified in the light of the sctugl practices followed by
civiliszl nutions generally.  But it does not follow from the fact that in
this last wai oo both sides bombs were dropped and torpedoes fived in far
greater volome than ever before 1 hislory, that (Germany was entitled
unilaterally tor whrogate the laws of war relating to belligerent Gécupatian. . . .

Tt has also been .sugpested that interpational law is a vagee and
complicated thing and that private indusirialists shoold be given the bencfit
of the plea of ignoranes of the law. Whatever weighl, if anv, such a
defenoe might have in ather cirgumstances and with other defendants, we
think it would be gquite preposterous to give it any weight in this case. 'We
are noi. dealing hers with small businessmen, vnsophisticated in the ways
of the world or lucking in capable legal counsel.  Krupp was one of the
greal international industrial institetions with numersus coansctions fn
many countries, and constanily engapged in international commetcial
lutercourse.  As was said in the Judgmenl in the Flick case,

Y. .. tesponsibility of an individual for infractions of international

law is not open to question. In dealing with property located omiside
his own state, he must be expected to ascerlain and keep within Llhe

applicable law.”
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T4 is quite true, of course, that in the fleld of international law, just
a1 domestic law, many questions can be asked on which there is much
to be said on both sides. But lhe facls emublished by the record here fall
clearly within the scope of the Jaws and customs of war, and the language
of the Hague Convendions, and we think there is no lack of charity in holding
the directors of the Eropp firm 1o a knowlsdge of theie clear intendment.””

The United States WMilitury Tribunal trying the L&, Farfen Trial has
shown a willingness to admit that changing international custom may
sender o tule of law obsolets and so take away [ls obligatory nuture,  *° Ax
custom is a source of infernational luw, customs wnd prictices may change
and find such peneral acceptance i the commuaity of civilised nations as
1o alter the substantive condent of certain of its principles.” (% ** Techoical
wdvancement in weaponys and iactics used in the actual waping of war ™
inay hawve rendered obsolele or mmapphicable coertain rules reluting to *° the
actual sondocl of hostilities and what 1s considered legitimate warfare.” (%)
Similarly, the Judgment delivered in the 2ok Srial stated thar certain specilicd
techoical dewelopments oceurring sinee 1907 “ make plain the necessity of
appraising Lthe conduwel of defendanis with relation to the eircumstances
and conditions of their covironment.  Guilt, or the extent thereof, may not
be determined theosetically or abstractly, Reasonable and practical
standards must be considered.”'(¥)

Such considerations, nevertheless, did not serve to acquit Flick of guilt
in connection with the Kambach plant (%) and the “Iribunals acting in the
L5, Parber Trial and in the Rrepp Trial, caplicitly and lagitly respectively,
rejecied their application to the protection afferded by the Hazue Convention
to property rights in occupied ternitories{*) The plea based on the alleged
vagueness of the relevant law was also expiicitly rejected by the Tribunal
acling in the ff7. Farben Trial (%) and an areument hased on ity alleged
obsolete nature was rejected in the Mileh Trial (M)

6, TUDTCTAT. MOTICE T WAR CRIME TRIALS

In the couese of itz Judgment, the Tribunal referred to ** a maller of
 history of which e may take judicial notice.”"{®)  Applicution was thus

tade of Article IX of Ordinance No. 7 (%) of the United States Military
Cioverniment which binds the United Stafes Military Tribunals :

oArtiche §X. The Tribunaly shall not roquire prool of lacls of
common koowledge but shal take judicial notice thereot,  They shall
alee take judicial notice of official governmental docnments and reports
of any of the United Nationz, including the acts and documents of the
comimiliees sel up in the varfous Allied countries for the investigation

{1 See p. 44,
(") Sce p. 49
(1 See Yol TX of these Repeorts, p, 23,
() Ihid, p. 73.
{1 Bee pr. AR—49 amik 133-134,
A See p. 49, For an carlicr example of this tvpe of plea, sci: Report of the Pelays $efal
il Vol I of these Roports, po, &, B, 14 and B3,
{7 5o Vol W1, pp, 44-3 and 6d--5.
(T Sea p, 45,
(" S22 Vol. I11 of thess Reports, p. 114,
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~ of war crimes, and ths records and Oodings of military or other
tribunals of any of the United MNations,™

Specific provistons regardiop judicial notice appear In certain other
instruments governing war crime courts.  For instance, Article 21 of the
Charier of the Internalional Military Tribunal makes 1he sume provisions for
that Tritwemal as does the text quoted above for the United States Military
Tribuaals.

Regulation 8 (1) made under the Bribnsh Boyal Warrant, Army Order
Mo 81 of 194541} under which war crime triuls by Brilish Militury Courts
are held, simply states that * The Count shall take judicia] notice of the
Yaws and wsages of war”® {1 should be added, however, thai Rule of
Procedure 74 made under the Army Act, which sccording 1o Rufe of Pro-
cedure F2] and Regylation 3 of the Repulations made under the Roval
Warrant is applicalde ta trials under the Warrant, provides that *° The Court
may take judiclal notice of all matters of noteriety, including all matters
within their general miitry koowledge™ I may br ihoughl that
Regulation # (i) wus wrilten jolo the Regulations in order 1o remove any
doubts which may have existed as to the question whether or not the laws
and customs of war must be proved by expert witnesses before Dritish
war crime courts. I could be mentioned here that, even so, the Delenes
- in the Belzen Trial before putting forward the sugeestion (which was accepted)
_that Professor Smith should appear as a Defending Officer,(*) had previously
reguested that he be called as an expert wilness on infernadional Jow.  Sioce
the Defencs abandoned thiz ladier reguest the Court was not called upon to
role vpon i, byt it i clear that any Court will take judicial netice of the
law which it applies and that the produvction of axpert evidance on such
law-would not be nscessary.

£ Seg Yol 1, p. 105,
%] Svg Vol dF of Lhis series, p. 69,



CASE No. 58
THE ERUPP TRIAIL.

TRIAL ©OF ALFRIEIDD FELIX ALWYN KRUPP VON
BOHLENY UND HALBACH AND ELEVEN OTHERS

IMSITFD §TATES  MILITAKY  TRIBLMNAL, NUBLMBLE,
17T MovEMeLe, 1947—3011 Just, 1948

Liability for Crimes against Peace, War Crimes and Crimes

against fumanity, Plunder and Spoliation, Crimes involving
Prisoners of War and Slave Labour.

Alined Felix Alwyn Krupp von Bohlen und Halbach and the

Ii

cleven others were all officials of Fried, Krupp AG.,
Essen (I1903-1943) and its successor, Fried. Krupp,
Fssen. The original enterprise of Fred. Krupp was
founded in 1812, Tt was transfermed into a corporation
{A.G.) 1 1903, which was succesded in December, 1943,
by an unincorporated firm, Fried. Krupp, Fssen, in
accordance with a special Ilitler decree. These firms in
turn constituted the [amily enterprise ol the Krupp family
and, together with their subsidiarics and other interests,

“are hereinafler referred lo as °° Krupp.”” The managing

body of the Fried. Krupp, A.G., is relerred Lo as (he
“* ¥orstand™, and that of the succecding nnincorporated
firm, as the *° Direciorium’™

was alleged by the prosecution thal (he accused had
committed Crimes against Peace, War Crimes and Crimes
agamst Humanily, and participated 1in a commeon plan
and conspiracy, all as defined in Control Councl Law

- Wo. 10 of 20th December, 1945, These crimes were said

by the prosecuton io include planming, preparing, initia-
ting and waging wars of aggression and invasions of other
countries, 45 4 result of which 1ncalculable destruction was
wrought throughout the world, miilions ol people were
kcilled, and tany millions more suffered and were still
sufferlng ; deporlation 1o skave labour of members of the
civilian population of the invaded countries, the employ-
ment of prisoners of war and concentration camp inmates
in armament producion and the enslavemenlt, ill-treatment,
torfurc and murder of millions of persons, incuding
German nationals as well as foreign nationals; and
Hu
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plunder and spoliation of public and private property in
the invaded countries pursuant to deliberate plans and
policies intended not only to ‘strengthen Germany in
launching its invasions and waging its aggressive wars and
to secure the permaneni dommaiion by Germany of the
coniinent ol Europe, but also to expand the privale empire
of the Krupp firm.

All the accused were found not guilty in so far as they had
been charged wilh Crimes agansit Peace and with con-
spiracy to commit Crimes against Pcace, War Crimes and
Crimes against Humanity {Counts I and IV).

“Six of the accused includinng AHried Klﬁpp were found guilly
under the Count charging plunder and spoliation {(Count
11}, the six others were found not guilty under this

Count.

Finally, all of the accused, excepl one, were found guilty of
having contrary to the provisions of international law,
employved prisoners of war, foreign civilians and concen-
tration. camp inmates under inhuman conditions in work
connected with the conduct of war (Count I1I}.

The accused Alfricd Krupp was sentenced to imprisonment
for twelve years. The other len convicted were sentenced
to imprisonment for a peried of time ranging from nearly
three years to twelve years.

The Tribunal in its Judgment dealt with a nomber of legai
guestions which wiil be outlined in the following report.

A, OUTLINE OF THE PROCEEDINGS

1. THE COURT

The Caurt before which this triad was held was a Uniied States Milicary
Tribunal (No. IIT of the Nurcmberg Military Tribunals} set up under the
aothority of Law Mo, 10 of the Allied Control Covneil for Germany, and
Ordinanee Ne. 7 of the Military Goveroment of the United S1ates Zone of

Germany.(')

2. THE INDLCIMLD L

The accused whose names appeared in the Indictment were the following
twelve : Alfricd Folix Alwyn Krupp von Bohlen und Halbach, Ewald
Cskar Ludwig Loeser, Eduard Houdremont, Frich Miiller, Friedrich
Wilhelm Janssen, Karl Haimnich Pfirsch, Max Otto Thn, Max Adalph
Ferdinand Eberhardr, Helorich Teo Komschan, Driedrich von Buelow,
Werner Wilbelm Heinrich Lehmann, and Hans Albert Gustav Kopke.

') For a peneral sccound of the Unitedl States Law and Praclios ]‘c.:E:a-rding war crime
Lrials hield before Militiry Commigsicns and “IHbunals and Militury Goverment, Corts,
wee Vol, I1 of this serics, pp. 103-120,
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The Indictment filed apainst the twelve aceosed made delailed allegations
which were arranged uvnder four Counts. For the sake of u:-anu’:n(:G
these four Connts may be generally described as follows !

(1 Planning, preparation, initaton and waging aggressive war.
(2} Plunder und Spoliation, '
(1) Crimes involving prisoners of war and slave labour.
{4} Commeon plan or conspiracy.
The individuul Counts made the following allegalions and charges

Cownt I— Crimes agéinst Pedon

In the original Indictment filed all of the accused (1) were charged with
having during a period of years preceding 8ih May, 1943, committed Crimes
wprinst Peace as defined in Article 11 of Control Council Law No. 10, in
thut Lhey '

‘b parlicinated in the initistion of invasions of other countries and
wars of agpression In violation of International laws and treatics,
including, bul not limited to planning, preparation, initlation, and
waping wars of agercsgion, and wars in vielation of JJ'I[ElllﬂtlD[]d.l

T treaties agresments and assurances,

£y through the high positions they held in the political, financial,
induslrial and economic life of Germany cammitted Crimes againse
Peuce by having been principals in, dccessarics Lo, ordered, abetted,
took a consenting part in, were connected with plans and crler-
prises iovelving, and were members of organisations und groups,
including Krupp, comneeled with ihe commission of Crimes against
Peace,

H Thn: invasions and wars ch erred to above and the dates of their imifiu-
tiom ™%, tuns the Indiclment, *f were as foliows | Awsiia, 120h Mavch, 1933
Crechosiovakia, |st Qctober, 1935 and | 5th March, 1439 ; Poland, Est
September, 1939 the Liaited Kinpdom and France, 3rd September, 19349
Drenmark aml Norway, 9h April, 1940 ; Belgium, the Netherlands and
Luxembourg, Hih May, 1940, ¥ieposluvia and Greeee, 6th April, 1941 ;
the Union of Sociabist Soviet Repubiics, 22nd June, 1941 ; and the Cniled
Btates of America, 11th December, 134].°° .

In these invasions and wars it was claimed, many millions of people were
murdered, tortured, sturved, enslaved and robbed ; counlbess numbers
became diseased © millions of homes were left in ruins ;. tremendous in-
dustrial capacity capable of raising the standard of living of peoples all over
the world wus deslroved.

It was alleged by the Prosecution that the origins, development and
background af Lhe crimes which Lthe accused commutted, and of the criminal
plans in which they parbcipated eoold he traced through a period of over one
hundred veurs of German militarism, and one hundred and thirty-three years
embracing four genemrio‘ns of Kropp armament making, Throughouot the
enlire period of prepuration and planning for Germany’s criminal invasions
and wars {in the %ceond World Ward und during the period of the acipal initia-
tion and waping af such WalE, the arcused suppmtadaud apprmu;l T.h:, Ams

{1y Duriog che vral the Pu:us.ecutmn miade a Mot o am»nd ﬂ'l.l.'.‘ Indictnient 80 as o]
eliminate the arcused Kupke, Letunann &nd von Buelow from Coonts Land 1Y,

1
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and programme of the Third Reich and of the NSDAP and placed at their

service the prodoctive resonrces of Krupp, its prestipe and s financial power.

Thus Krupp had, as the principul CGerman manufaclurer of large culibres

artillery, armour plate and other high quality atmament, the largest privale
builder of U-boats and warships, and the second largest producer of iron

and coul 1n Germany, contributed substantially wo the abihty of the Third

Reich fo waee 1ts invasions and wars of ageression,

It was further afleged thai the restrictions which the Yersailies Treaty
placed upon the armameni of Germang were systernatically eircumvented
and violated by Kroupp in order to be ready to work for the German armed
forces at the appointed hour without loss of time or experience. The name,
prestige and financial supporl of Krapp bad been used Lo bring the N5DAP
inwo power and 1o pot inlo offect ity announced programmme of gegression.
The programme of the Nazi Party had comnmcided with the aspirations of
the Krupp firm 1o re-cstablish a2 powerlul Germany, with Kropp s the
armapient centre. The accused and other Krypp officidds whose co-
operation was sesded for the accomplishment of the alns of the owr Year
FPlan had been advizsed as to the purposes of the plan and participated in its
vrecution.  The Krupp ficnt had undee the dircclion of the accused willngly
synchronized all its activities with the German Government and its plans
and preparations for invasions and wars. Dach of the accused, during the
period of their associution with Kropp, puceicipated in ils activilies in
suppart af the programme of ageression and continued the assistance and
aid to the Nazi Party initiated by Gustay Kroepp von Bohfen as leader of
Krapp in 1933, Tt was alleged that the assistancas Krupp rendered under
the dircetion of the wecuwscd, titrough s research, lorcign organisalions,
products and exporis was indispemsable 1o the preparation, fitiatien and
waging of Germany’s ageressive wars.  To meet the demmands of the German
reaemannent programme Keupp had altersd and greatly expanded itz pro-
duction facilities.

It was alleged that through their foreign afiliates the Krupp firm had carried
out exlensive esplonage activides on behall of the German Government 1o
whose agencies all important informalion  was  immedigtely passed on,
Exports were regulated so as to boild up the military position of fTiendly
cowntries, while keeping those deemed ** enemy countries ** weak or depen-
denl upon Germany.  War muberizls were cither entirely cut ofl Tom par-
ticular countries upan their selectton as victines of Cerman appression ot
deled out in the minimum quaantities necessacy to allay suspicion.

The Prosccotion mainlamed Lhal the high positions bheld by the aceosed
in the political, financial, Jndustrial and economic 1ife of Germany had
facilitated the co-ordination between the activities of the Krupp finin and
the German programme for rearmament.  They held key positions in the
econumic organizutions wnd proups which, acling fn co-operation with the
German Iligh Command, prepared Germany's industrial mobilization plan.
During the entire period of actunal conflict Krupp was one of the principal
sourees of supply for Cverman armed torees and one of the chief beneficiaries
of German nvasions and wars. In the wake of the invading armics the
accused were said to have exploited private and public property and resources
of cccopicd countries and to have enslaved their citizens.
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The ncts and conduct of the accused set forth in this Count wera said by
the Prosecution 1o have been commilied nnlawfully, knowingly and willully
and to constintte violations of international laws, treaties, agreements and
assuranees, and of Article I of Control Council Law MNo., TL

Count [I—War Crimes—Plunder and Spofiation

In Count I of the Indiciment all of the accused, exeept Lehmann and
Kupke, wers charged with War Crimes and Crimes against Hurpanily in
that they from Murch, 1938, to May, 1945, had,

(@) participated in the plunder of public and private property, ex-
ploitation, spolialion, devastaton and olher oflfences against
property und Lhe civilian economies of countries and territories
which came under the belligersnt cccupation of Cermany in the
course of its invasiond and wars, resulrieg in privation and suffering
to millions of the inhabitans,

(6} were principals in, accessorics 10, ordered, gheled, took & con-
seniing parl in, were connected with plans and enterprises invalving,
and were members of crganisations and groups, incleding Krupp,
whick were connected with the commission nf War Crimes and
Crimes apaimst [Temanity.

Tt was alleged by the Prosecution that these acts of plunder and spoliation
were carrizd out in consequence of a deliberate design and policy cn behalf
of the German Governmeantl. “The terricories ocoupied by OGermany had been
gxploiled 1o a ruthless way fur beyond the needs of the army of occupation
and in distegurd of the needs of the local econcmy, and were out of all pro-
porticn to the resounrces of the ccoupied territories.

The accused were charged with having purticipaled extensively in the
formulation and excenlion of the forepoing plans, policies and acts of
spaiation and plonder, by seeking and securing possession through duress,
in derogation of the rights of the owners, of valuable properties in the
lerritorics occupicd by Guermany for themselves, for Krupp and for other
enlerprises owned, controlled and influeneed by them, by exploiting proper-
ties in occupicd territores, by abuse, destruction z2nd removal of such
properry, by toking possession of machinery, egquipment, raw maierials .
and other properiy.

it was further alleged that the defendants had exerciscd persuvasive influence
and autharity in the iron and ste] and coal mdusteies and exercised important
functions in respect to the spoliation of cccupied territories through and by
means of their memberships, representation, control and inflluence in various
ceonomic  organisations including ;. RYE, RBRVE, Kleiner Kreis and
others.

It was alleged that throvghout Eorope the Krupp firm had been heavily
engaged in spoliviion and plundering setivities.  Through the aceused and
their representalives Krupp had acquired, apd benciited from, numerous
immovable properties, employing devices including seizure, purchase sne
leases Inlluenced by fores, *° Trusteeships ** {Trenhandschafren) and *° spon-
sorships ™ (Palenschafien),  Krupp hud also, it was alleged, acquired and
benefited similurly from acquisition of movable property seirzed in the
oceupied countries for use there or in Germany in the interest of the German
war effort.
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These acls of plunder and spoliation were alleged to bave taken place
o Fraoce, Belginm and che Netherlands Austria, Yuposlavia, Greece and the
Soviet Union. . ) .

In the subscyuent paragraphs of the Indictment the Proscootion ennnerates
and gives the particulars of the specific acts of plunder and spoliation
charged.

The Proseculion allgged thuf these scis hud been committed unlawfully,
wiltully and knowingly and constitoted violations of the laws and customs of
war, of interpational Lreatie? and conventions, including Ariicles 46-56
inchusive, of the Hagoe Regulations of 1907, of Lhe general principles of
criminyl law ss derived rom the criminal taws of g1] ecivilised nations, of
ihe internal penal laws of the countiies in which these erimes had besn com-
mitted and of Article IT of Control Couencil Law No. 10,

Count IT War Crimes and Orimes ogafnst Humam'a’_]i—_\Emponmem af
Prisoners of War, Forefpn Civiffans and Concemtration Cowap
famaies in Armamenl Produciion under Inhman Conditions

Count L charges all of the acensed with having with divers other persons,
during the perod from September, 1939 to May, 1945, cominitted War
Crimes and Crimes against Humamty as defined in Article II of Control
Council Law Mo, 10, i that they were principals in, accessories (o, ordered,
abelled, took 2 consenting part in, were connecled with plens and enterprises
involving, and were members of organisations and groups, incloding Erupp,
which were connected with the commission of atrocities and offences against
persons, 1acloding : murder, extermination, enslavement, deporlations,
imprisonment, torlere, abuse @and other inhuman acls committed apainst
civilian populations of countries and terrilaries under the belligerent occopa-
tion of or otherwise contralled by the Third Reich, enslavemeni and deporia-
tion of foreign and German nationals, including conventralion camp inmutes,
employment of prisoners of war in war operalions, and in work having direct
refation to war operations, including the manwfacoure and eransport of
arpament and monitions, and in dangerons occupations, persceution o
political, racial and religious groonds and exploiitions and ill-tresiment
ol all categorivs of persons relerred to sbove.

It was alleged that the acts, conduct, plans and eoterprises charged had
been carried out by the accused as a part of the slave [abour plan and pro-
gramme of the Third Reich. Through and by means of their otiices, member-
ships, representation, contnl and influence in the RVYE, RVE and other
organizations and groups, the accused had victimized and commided offences
against thousands of civilians and prisoners of war i the iron and sieel
and the mining indusiries alone, in Orermany und in the occupied territories,
It wis alleged that the accused had somght out, requested and recruited
torgign workers, prisoners of war and concentration camp inmates fram the
Third Keich and satellile gaovernment miistries and apeneies, from™ the
German military Torees; the 8.5, the oflicis] ceonomic organisations and
¢lsewhere. Krupp bad maintained offices in accupied countriss and re-
cruited foreipn civilians who had been forced, terrorized and mislead into
employment with Krupp.  Such recruiiments had taken place in the Mether-
lands, Belgium, France, Poland and Naly. 1 wus allcged that vader the
sluve Tabour programme of the Third Reick, Krupp had smploved in Krupp
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gnierprises over 35,000 foreign workers, over 18,000 priscners of war and
aver 5000 concentration camp inmates, not including replacemenls, within
a period af about live years, and not incuding workers in Krupp plants io
the occupled countries. Tersecution an political. racial and relipious
grounds had been practised on workers brought from occupied countries
and especially on coocentralion camp inmates, Eastern workers and
Rassian prisoners of war,  The labour ol Toreign women and children had
heen exploited in war praduction and at other tasks.

Children had been separated from their parents. Foreign workers,
prisoners of war and concentration camp inmates hud been subjected {o
work which was excessive, Food, sanitary measures, medical assistance,
clothing and sheltzr were cusiomarily inadequats and ihe treatment brotal.
They were exposed to air raids and deprived of prolection and sheller againat
such raids,  As a resull of this treatment many had soffered and died.

It was alleged that the acts and conduoct of the acoused referred to above
were commirtted unlawfully, wilfully and knowingly and copstituted viola-
tfons of international conventions, particularly of Ariicles 3, 4, 5, 6, 7, 14,
T8, 23, 43, 46 and 32 of the Hague Regolatioms, 1907, and of Artcles 2, 3,
4, 6, 815, 23, 25, 2734, 46.48, 50, 51, 54, 57, 60, 62, 63, 65 68 and 76 of
the Prizonars of War Convenrion {Geneva, 1929 of the laws and customs
of war, of the general principles of criminal law as derived from criminal
Taws of all civilized nations, of the internal penul laws of the conntriss in
which such crimes were committed, and of Arlicle 1T of Contrel Coungl

Law Mo, 100

Conni IF—Compron Plare ar Conspiracy

. Connt I¥ charges all the accused with having topether with divers other

nersans, during a peried of years precading 5th May, 1943, participated as
leaders, arganisers, instigators and wecomplices in the formolation and
execution of a common plan and conspicacy to commit, and which involved
the commission of, Crimws agsinsl Peace {including the acts consiituting
War Crimes and Crimes asuwinst Humanily, which were commiltéd ag an
infegral part of such Crimes against Peaco) as defined in Conlrot Coungil
Law No. 10, and that they were individually responsible for thelr own acts
and for alf wels committed by any persons in 1he execution of such common

plan or conspiracy.

It was alleged that the acts und eonduct of the seewsed set foril in Countg
I, 1T and Tl above fornted a part of the said commoen lan ot conspiracy
and thal all the allegalions made in these Counts therefore are incorporated

in this Count.

3, PROGRESS OF THE TRIAL

The Indictment was filed with the Secrctary-General of the Military
Tribunals on 16th Avgusl, 1947, and the case was assigned fo Tribunal
Mo, U] for trial. A copy of the Indictment in the German language was
served on each of the accused on |Blh August, 1947, The acoused were
arraizgned on the 17th November, [347,  Each of the accused entersd a plea
of “*not guilty *' Lo all charges prefereed against him.  Thirn-four German
copnse! selegiod by Lhe twelve aceused were approved and represencted Lhe



76 ALFRIED FPLIX ALWYN KRUPP

respective accused.  Ome of the accused way reprosented by ap Awmerican
aitotney, selected by him, in additica to German counscl, '
The presentation of evidence by the prosecution in support of the charges
was commenced on Yth Decomber, 1947, aod was followed by -evidence
offered by the geeused,  The taking of evidenes was concluded on Yth June,
1947, The Tribunal heurd the oral testimony of 1T7 witnesses presented
by the Prosecution and the accused, and 134 wilnesses were examined
before commisdoners appointed mnder the authority of Ordinance No. 7,
of Military Government lor Germany (L8 cstablishing the procedure for
these trials.t 1471 documents offered by the prosecution were marked for
identification. 2829 documents offered by ihe accused were admilded in
evidence 45 exhibiis and 318 documenis offered by the accnsed were marked

fur wdentification.

4. THE EYIDENCE BEFORE THE TEIBUMSAL

(1) The Position of the decused

Alfried Velix Alwyn Kmipp voen Bohlen und Ilalbach was sols owner,
praprictor, aclive and directing head of Fried. Krupp, Lssen, and Fuehrer
der Reiriebe (Leader of the Plants), from December, 1943 sueeessor to
Gustav and Bertha Krupp von Bohlen und Halbach, directing head and
owner raspectively of Uiried. Krupp A.G. ; previcusly active haad, Chairman
of the ¥orstand and head of the War Material and Raw Materials Depart-
menis of Fried., Krupp A.3., Esscn: Wehrwirtschallsiochrer {Military
Economy Leader) ; Deputy Chairman of the Reichsvereinigung Fisen
(Reich Association Tran) and mentber of the Presidinm of the Reichsvereini-
gung K ohle {Reich Association Coal) (hereinaler referred to as the © RYE *°
and “RYE’™) ; member of the ¥erwaltungsral of the Berg and Hoelien-
werksgeselischaft Ost G.m.b.H. (hereinafter referred to as the " BHG )
member of the Armament Commission {Ruestungsrat) in the Office of the
Beich Minister [or Armarment and War Production (Reichsminister fuer
Rucstung und Kricgsproduklion); member of the Nalionalsoetalistische
Deutsche Arbeiter Partel (Wazi Party, hereinafter referred io as the
YWNSDAP'Y ; sponsoring member of Die Schuizstaffeln der National-
sozialistischen Dentschen Arbeiter Partel (hereinaller referred to as the
5.5 and Standartenfuchrer (Coloneh) of the Nalionalsozialistisches
Flieger Korps (Mational Secialist Flying Corps, hereinafter referred 1o as
the ** NSITK '),

Ewald ()skar Ludwig Loeser was a member of ihe Vorstand and head of
the Administrative and Finenee Departments of Fried. Krupp A.CGn, until
March, 1943 ; Weluwwirischaftsfuelhrer ; Krupp representative in the
Kleiner Kreis {Small Circle, a group which exercisad great influence over the
coal, iron and sweel industries}; and Reich trusiee for Phillips Radio,
Eincdhoven, Metherlands, in 1944,

Edeard Houdremont was ¢ member of the Krupp Direktorium and deputy
member of the Vorstand, bead of the Metallurgical, Steel and Machine
Depariments ; plant leader (Fuchver des Belricbes), CGrusslahifabrik, Essen ;

(T} Article ¥ () of Grdicance Mo, T provides that @ 1he tribonals shall bave the power
» te upmsint officens fat the carrying uut of any Lask desipmates] by ihe tnhuna]a neluding
Ihn;: t'{k]ng of evidenye on comoenssion,”
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Wehrwirtschaftsfughrer ;  Special. Commissioner for Metal Substitutes
{Sonderbeaunfiragter fuer Metalbumsrellung) in Reich Ministry for Armanent
and War Production and the Minisoey of Economics {Reichswirtschafis-
rainisterium) ; adviser w0 the gdminigtralors of the Four Year Plan; and
member of the WSDAP,

Frich Mneller was a member of Kropp Varstand and Direktorium, head
of the Arnllery Designing and Muchine Construction Depariments and co-
ordinator of artillery construction ; Wehrwitischafisfuehrer ; armaments
adviser to Hitler ; adviser to the War Ministry ; head of Armament Com-
miltee {Waffenausschuss) in the office of Reich Minister for Arms and
Munitions ; Chairman aof the Weapons Development Committee (FEnt-
wmldungskonmllssmn der Waffen) of the Mmlstry for Armament and War
Prodoction ;. and member of the NITDAP,

Friedrich Wilhclm Junssen was a mentber of Krupp Direktorium anif
deputy member of the ¥orstand ; successor to Fwald Loeser as head of the
Administeative and TFinanee Departments ; head of the Berlin office, 1937-
43 ;. Wehrwirlsehasfuehrer ; member of the NEDAP ;. aponsoring member
of the 5.8.

Kuarl Heintich Pfirsch was a deputy member of Erpp Direlktorium and
Vorstand, and bead of the War Muaterial and Machine Sales Deparimenls ;
kead of the Rerlin ofice, 1943 45 ; Welrwirschalsluehrer ; and member
of the RSDAP.

Max Oifo Thn was a deputy member of Krupp DHrekioriym and Yorsiand,
deputy to Ewvald Loesser and Friedrich Janssen, concerned particulardy with
personeel and intelligence ; depury plant leader, Guastahlfabrik, Essen ;
and member of the KSDAP, .

Earl Adelf Fardinand Eberhardt was 3 depuly member of Krupp Threk-
tovinmn aild Vorstand, and suecessor to Karl Dirsch as head of the War
Maierial and Machine Salex Depariments ; and member of the % 5DAP.

Heinrich Lco Korschan wis o depuly member of Krupp Vorsland ; bead
of the Department of Steel Plants and depuly head of the Aetallurgical
Department , trustee and administrator of Krupp wartime enterprises In
Fastern and Souwth-eastern Burope ; managing divector of Erupp Bertha
Werk, Rreslan ; and member of the NSDAP.

Viredrich voo Duelow was an official of Krupp, concerned particularly
with conlidential, inteligenes, and public relations matters ; head of the
Berlin oftice, 1932 36 ; milityry and political Chief of Counter-Tnielligenes
fHauptabwehrbeauftragter) at Keupp, Bssen, and direet represcntative of
Krupp with Nazi officials, the Cestapo and 3.5. ; and chief of the Works
Police (Werkschuly), Gusstahllabrik, Fssen.

Wemner Wilhelm Heinrich Tehmann was an official of Krupp, deputy to
Max Thn and in charge of Arbeitseinsatz “* A ' {Jabour procurcment) ; and
member of the MSDAT.

Hans Alhert Goslay Kupke was an ollicial of Krepp, bead of experimentnl
firing ranges at Essen; head of the furcign workers camps {Oberlager-
fushrer) ; previously an olfictal of the Army Ordnance Oilive {Hecreswallen-
amt) ; und member of the NSDAP,
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(i) Lwidencs Resarding the Kenpp Convern

The Krupp Concern originated with the bosiness known as Fried. Krupp,
Foynded in 1§12, This was chaneed into a corporation (A o 1903, Tt was
then known as ried, Krupp AG., and was a private, limited Tiubility com-
pary. Bertha Krupp, the mother of the defendant Alfried Krupp, owned all
bul a very fow shares of this company. The shares not owned by her were held
by others for the purpose of complying with legal requirements, and wers kept

_under careful control.  In December, 1943, Fried. Krupp A5, was dis- .
solved and in accordance with provisions of the * Lex Kreupp ™', a special
Hiller decree, the defendant Alfricd Krupp became the proprietor.  Singe
Diecember, 1943, the unincarporated, privately-owned concern, owued and
contralled directly, and through subsidiary holding companies, mines, sieel
and armament plunts, two subsidiary operaling comparies, the Germanis
shipyards at Kiel. and the Grusowwerk machinery factory at Magdebuorg,
Many mines, collierics, developmént, research and other enterpriscs werd
conductad by and through many of fhe subsidiaries.

The Gusstaldfabrik at Essen was the most important enteiprise in the
higher concern. It aperated open hearth and electric steel furnaces, armour-
plale mills, larpe Torge and press shops, iton and steel foundries, plate and
gpring shops and many machine shops. It prodoced semi-finished and
finished iron and steel praducts, artnaments, including armour plate, guas,
tank hulls, tank turrcls, shells and parts Tor forefications. The Fried.
Krupp Grusomwerk AG., Joculed in the interior of Cermany, madc
finished guns, tanks and shells. The Germaniawerft, a shipyard localed at
Kial ITarbour, designed and built ships of many types including submarincs.
The steck of both the Grusonwerk and Cermanivwerl was completely
held by the Fried. Krupp AG., and its successor Fried. Krupp, cxcept for
a few shares owned by Bertha KIIIp[J

In praclice the control of Lhe whols Krepp concern was vested in the
Voriland of Fried. Krupp, 4.G. The Aufsichisrat of Fricd. Krapp, A.G.,
uppears o have had the power to review the activities of the Vorslund.
However, it met only ance a year, and its functions were purely formal,

Crustav Krupp, (1) because of his wile’s ownership of practically all of
the stoek of Fried, Krupp, A, and his position as chaicman of the Auf-
sichtsrat, had a very great influence over the company. On March Sih,
1941, Custav IKrupp, as chairman of the Auofsichisrat of Fried. Krupp A.G.
issuned a directive. 1L referred to the Dircktacium as consisting ol Coerens,
and the aceused Locser and Eropp, aad to six deputy membars, including
the accuysed Pfirsch, Janssen, IToudramont, I orschan, and Trich Mueller. It
iz also stated that Goeren: and the secosed Loeser und Krupp lormed the
Scleel Vorstand. - 1L stated that next fo the Chairman of the Aulsichisrat,
** the Select Yorstund is in charge of the management of the Fried. Krupp
Aktiengesellschﬂft as well as of the Krupp Konrern. lis decisions are

" (.mst"l‘- K_rupp was c-ngum]l_; one of the accused charged @ Lhe ]ndln;_tn]cnt in T,hc
case against Croerio, of. o, iz belore (e Trdernatednad dillury Fribynal in S uorem-
betg.  dIowever, he was found roentally and physicully incapabie of standfng iral and e
proveadings in that caze as to bam were aecordingly stayed,  He has nover been dried.
Following the finding by the IMT as to Chstay Koopp., there was 8 motion by the Prossci-
tiane to amend the Indiciment hefore the JMT by paming his son, Allicd Kreopp, as an
avcnsed therein,  “This motion was denied,  Theoreafrer, Alttied Krupp wos Indicted as
ane ol the fwebve accused tnche presend case,
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binding for the othed Dircktorium members and rhe Vorgtagnde of the
companies of the Konrern, Tt alse handles the business distribution.™

The dircetive alse provided that the Selecr Vorstand had the leudership
of the ptant, and thut the decisions lor the Select Vorstand in fechnical
affairs ** are made by Herr Goerens, in commereial and administrative
alairs by Heer Loeser and in matters pertaining to mining and armament by
Herr A. won Bohlen und [lalbach. These persons musl keep in close
contact with cach other and must conlfer and agree cspecially on matters
which their respective sphares of activities have in connmon or which are of
eeneral or special importanee,”

“If the necessary close co-operation is maintained the Select Vorstand
shouold succeed in coming to a general agreement. Shouold there be differ-
ences of opinion nevertheless, sach member of the Seleet Vorsiand is enlitled
to ol for the decision of the chairman of the Aufsichlsral.

“ According to the warck distribution curried out by the Select Vorstand
the following Desernente ave respansille for the spheres of aclivity assigned
to them : the depurty members of the Direktoriom and, inasfar as they ure
irmrnzdiately subardizated to the Direklorium, the directors, department
and workshop directors of the Fried. Krupp Aktsngssllschaft as well as the
dirgetors of the planwg of Lhe Konzern.

“*In Lhis sense the planks which have been conducled in the form of an
independent body corporate s well as Lthose whiclt are merely considered
departinents of the Tried. Krupp Akticogesellschaft are considered planls of
the Konzern. The Select Vorsiand decides which plants belong to these
ETOURS,

* The management of these plants which are conducted as mere depari-
meniz of the lried. Krupp sign for their spheres, as the following cxample
showsy : .

= * Fricdrich-Allred-Huelte der Fried. Krupp A,
Dig Direkfion {The Mansgenical),” ™

** The Desernente must manage their spheres of work in such a way as to
take full responsilility [or the results achieved by their departmcnts, As
heads of the spheres of activity assizned to them they must always bear i
mind, that they ars not condocting an individual business or plaant, bul part
of a whale, on the rise and fall-of which alsc their own work depends.  For
this rexson they must ohierve 8 collegiale and muteal basiz of eo-operation
and lnformation with these plants and deparlments with whom they share
eommen nterasts in thelr respective spheres of activity. They must inform
the Sclect Vorstand brielly and comprehensively abounl the progress of work
in their ticld, sbout new plans wnd imporiant decisions helore they zre made
fimal.

““Phrough the buosiness distribution the Select Vorstand appoeinls the
Dwezernenls who apart [rom their fmmediate sphere off activitics wifl assist
the Select Vorstand in ity capucity as manugemenl of the Konzern,  These
Dezernente must keep in contact with the directors of the Konzern plants
and work together wilh themn on a'collegiate basis inasmuch as the unifica-
Liom of the Koneern reguires.  The directors of. the Konzern plants arc
under the same obligation. In the case of differences of opinion hetween
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the dircelors of the Konzern planis and the Dezernente, these must jointly
be submitted to the Select Vorstand for decision.

** Legal advisers to the fiem and to the Konzern are at the present moment
the gentlemen: Ballas and Jooden.  They have heen entrusted, o collegiate
eollabotation with the Deremente, to give legal advice,

“1In order to make Izgal comnsel effective the Idexernenis are not only
bound Lo submii 10 the legal ddvisers all legal questions which hive arisen,
contracts to be drawn ap, ¢te,, in zood time, but also to keep in touch with
the legal advisers to keep the latter inforined about the various spheres of
activities. -

“ Whatever has been said of the legal department under 1V appiics to the
talent deparimeni accordingly.”™

In Trecember, 1943, pursuant to the provisions of the ** Lex Keupp ™, as
stated above, the Iried. Kenpp Aktiengesellschaflr was converted into the
individeully owned firm of Fricd. Krupp with headquyrters in Fssen,  On
the same date, L5th December, 1943, simultaneously and on establishment of
articles of incarporation of the Fried. Krupp, the Finm was vested in the sole
ownership of the defendant Alfried Krupp von Boblen und Halbach,  Lipon
registralion in the Commercial Recording Ottice the fumily enterprise had the
name Frizd. Krupp, and the branch enterprise Fried. Krupp, Altiengessfl-
schaft, T'riedeich-Alfred-Tivette and Krupp Stahiban, Fried. Krupp, Aklien-
gesellseball therealier had dhe trade nemes of @ Fried, Krupp, Frcdrich-
Allred-Huette and Fricd, Krupp Stahlbau.  Thereafter, the accused Krupp
had the pame of Alfried Krupp vor Bohlen und Halbach, whereas hersto-
fore, hiz name had been Alfried wvon Behlen und Halbach., After the
conversion in Decemnber, 1943 the owner of the family enlerprise, Alfred
Krupp vor Bohlen und Halbach, hud the full responsibility and direction
of the entire enterprise.  To assist him he appointed a business management
with the name ** Das Diveltorium ™', The regular and deputy snembers
of ihe former Vorstand, with the exceplion of the weewsed Loesser, who had
resipned, continued 10 be the regular and deputy members of the Direk-
torium. Thereaiter, they had auviliority to sign for the Tirm in place of the
owner, and without mention of * Prokura *'.

The authority Lo sign lor the individoally owned firm by the others who
were formerly the authorized agents of the Fried. Krupp Aktiengeselischaft
was confirmed. No change was made with regard to the subsidiary com-
penies which were continued to be managed as independent legal eniities,

Control and managemnent of the subsidiary companies was maintained in
anumber of ways. Atleast one member of the Vorstand was on the Avofsichia-
rat of each of the principal subsidiary companies.  The accused Keupp,
Locser, and Janssen wers members of the Aulsichisrat atl the Germania-
werft, and the Gruspnwerk, during varnows perieds,  The members of the
Yorstand of the principal subsidiaries were required to and did submit
regular reports of their activities ta the parent company at Ossen. Toancial
questions of consequence wers decided by the Yorstand of the parenl come-
pany, incleding all capital investments in excess of 3,000 Reichsmarks,

The accused Lozser entered the Krupp firm on ist October, 1337, as a
member of the Vorstand. The accused Krupp became a member of the
Yorstand in 1938, The third meniber was Paul Goerens,  In April, 1943,
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the Vorstand was enlarged, and the accused Erich Mueller, Houdremont,
and Jamszen also became members, as did [ritz Moeller. DBefore that
* these four had all been depuly direclors, and then deputy Yorsiand members.

In 1937, the accused Janssen became Deputy Director.  In 1938, the accused
Eberhardt, Howdremont, Korschan, Ihn and Erich Mueller became Depury
Dvirectors, In 1941, Pfirsch, who had been a deputy director sinee 1923,
and the gecused Janssen, Korschan and Muocller were made depuly Yorstand
members.  In 1943, the accused Eberhardt and lhn were made deputy
Yorstand members. As previously stated, the regular and deputy members
of the ¥Yorstand, with the exeeprion of Loeser, were made regular and deputy
members of the Dirckiorium when Fried, Krupp ALG. becamc the private
{irm Fricd, Krupp in 1943,

Until 1943, various phascs of activities were divided among the three
members of the Vorstand, One ficld wus Finanee and Admitistration
which had been ender the direction of the accused Loesser, and was vnder
the direction of the accused Jansszen after Loeser resignad. DProduction in
the plants wasz vnder Gocerens, and the design, sale, and development of
war material had been nnder the direction of Lhe aceused Allried Krupp,

Although each member had his own sphere of activity, the minagement
of the enterprise depended upon the co-ordinated efferts of the members.
Thiz has aiready been staled, as it wax required by the Charter ol Fried.
krupp, A.G. The Ln-urdlnd.tmn ol threc departments wus roquired on
majer enterprises,

When the Vorstand was enlarged in Apeil, 1943, Alfried Eropp became
Chatrman of the Yorsiand, and Geereny beeame Deputly Chairman. Houwdre-
mont was then put in charge of metallurgy and stecl plants, and atso incharze
of machine plants after November, 1943, From April, 1943 on, Janssen
was [n chargs-of trade, finance and adminstration.  All of the foregoing
wers members of the eniureed Vorstand,  “Uhess acensed conlinued in these
metivitics when the Yorstand members became Dirgktorium members in
Drecember, 1943, at the time Fried. Erupp. A5, became a private firm.
The depariment directors were referred to as *° Dezernenten '’.  They had
fwll respongitility for Lhe resulls achieved by their departmenis, and apart
from their immediate sphere of work, assisted the Yorstand in il capacity
as management of the concern.

The accused Houdremont, Mueller, Tanssen, Plirsch, Thn, Bberhardi and
Korschan were af]l within this ¢luss at one tmic or another. The accused
von Buelow achisved a status which for all practicable purposes wus the same
as that of a department direcior.

(i) Evidence Reloting to Counts T and IWV—Crinics ugainst Peace ! and
Conzpiracy

The evidence showed that the Krupp Orm had, as the principal German
manufaciurer of large calibre artillery, ammour plale and olther high quality
armament, the [argest private builder of U-baats and warships and the
second largest produecer of iron and coal in Germany, contributed sub-
stantially to the ability of Germany 1o wupe s apgressive wars and invasjons
not orly during the First World War but alse and particularly daring the
Second World War. The high positions held v the accused in the political,
financial, indostrial and econemic lils of Germany facilitated the co-operation
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Betwesi the activities of the Krupp firm and the German programmes [or

TCATIANENL.

The evidence further showed Lhal ws carty as aboul 1919 and omwards
the restrictions which the Versailles Treaty placed upon the acmamernt
of Germany 1o general and on the Kropp ficm in particular, had heen
wystematically eireumvented and violated by the firm @ad persislent ..ifTE.lTIp'[‘S
made ta deceive the Allied Control Commissionaers.

Thus ihe Prosceolion introdoced an excerpt from an acticle writen by
Gustavy Krupp in 1941 and poblished in the firm’s moaguzine.  After
speaking of himself as the *° trustec of un obligalory herityrs,”” he'wrote

AL the ume (1919 the sitpation appearad almost hopeless. At first,
it appeared even more desperale i one was nol—as I was myscli-—firmly
convinced that © Versailles ™ ¢id not mean a {finzl conclusion.  Evervthing
within me—as within maay other Germans—revolted against the idea thai
Ehe Cierman peaple would remain enslaved forever. T knew German history
only too well, and just oul of my experiences in the rest of the world, T
believed to know the German kind ; therclore, [ never doubted that,
afthough for the time being, all indications were against it—one day a
vhange would eome.  How, [ did not know, and also did nol ask, but [
helieved In f. With this ¥nowledge howewer - and todey | may speak
abont these things and for the first time I am doing ihis extensively and
publicly as responsible head of the Krupp works, consequences of the
gregtest importance had Lo be taken. If Cerinany should ever be rehorn,
if it should shake off the chains of © Yemailles " one day, the Krupp concern
had to be prepared again. The machines were destroyed, the tools wera
smashed, bol the men remained ; the men in the constrretion olices and
the workshops who in happy co-operation had brought ihe fonstruction of
guns to its last perfection,  Their skill had 1o he maintained by gll means,
also their vast funds of knowledgze and experience, The decisions I had to
make ul that Ume were perhiaps the most difficult ones in my life. T wanted
angl had to muintwin Krupp, in spile of all opposiiion, as a0 armanent
plant—alihough for the distant future.™

- Angther documenl introdoced by the Prosecution was a report of Lhe
Kreupp Direktoriiom for Lhe year 1937-38 made aboul twenly years after it
was sald by the Prosecution that CGhustiy Krupp had formulated his alleged
criminal plan referred to in the forag-:uug document. This repart reads in
part as follows :

“YWith the end of the businoss your 193738 twenty veurs have passed
sinnee the World War,  Its unfortunate ending had fateful effects for vs. The
*dictule ' of Yersailles prohibited us to manufactore armaments and army
gquipment almast completely and demanded ths destrection of machines
and installations necessary for their munufaclure.  Under the supetvision
of the inter-allied control commission, approximatzly 10,000 machines,
prosses, [urmaces, ceanes and assembly shafts, work tools, as well as the
installations of the fiting ranges in Ussen and Meppen were destroyed. Our
firmm had to decide whether it wanied (o renounce, for all time, the produoction
of war material and coatinue the enterprise on the basis of the coal mines,
the relined slesl works in Essen and the foundry in Rheinhausen, while
discharging 4t superfluocs worleers and emplovees, or whether it would
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continue emplaying its personnel with a new nroduction programme and
kevp the shops operating with the production of peace-time products,

I ospile of numerowes doubls and contrary 1o the sdviee of ootside
caperts, it (Krupp) decided, as trusice of a histonical inheritance, to safe-
guard the wvaluable experiencas, irreplacealle for the armed strengih
{WehrkralD) of 8ur nation, and through constant close ties with the works
members fo keep up the shops and personnel in readiness if the occasion -
should urisc, for armuwment orders later on, "With this view jn mind, we
choss abjects for the new programme of manutacture on which the personnel
could oblain and improve their experience in the processing and refining
of material, even though Lhe manofacture and sale of these products partly
chtailed big losses,  The chanpeaver was made more difficslt by the occug-
tinn of the Ruhr and its effects.  But, after cthe inflaton. the reserves built
up by the very cauticus evaluation of the property in the (Goldmark balance,
Lhe proceeds [rom the coal mines, the Essen stecl works und the foundry
in Rheinhauscn, as well s the renonciation of the payvment of dividends,
made it possible to overcome the diffienlties of this peuﬂd of time so full
of logses, . ..

“When, in 1933 we were again culled epon to manufaclure war
material In larme quantities, we were lmmediately ready to do so, and
in addition, we wers able 1o lat other firms profit from our experiences,
salepuarded and newly acquited By the wie of our capital.  Warkshops
which had not been in eperution for vears or had only been operating,
an ad insufficient scale were again put iato operation, and after a shart
preliminary stage, wele working at caplicity.,  Recognitions ot holding
put and rapidly going o work fill us with pride.  They prove thal the
sacrifices of the pust suleguarded preat values for aur people.

*Afrer having again abandoned the production of all ohjects which
were only meant to ksep our personnel and our planis ouupicd, our
productien programme Loday 15 a carclully balanced whole in which
peace and war production zre organically united.” ™

The Prosecution introduced as a witness the British General and lawyer,
I H. Morgan, K.C., the sole surviving member of the Aflied Commission
st up to supervise compliance by Germany wiih the disarmament provisions
of the Versailles Treaty. There was alse put in az evidence General
Moargan's book Adssize of drms, which gives an acconnt of the cllorts of the
Commission and how Lhey were Lthwarted.

In the final report of that Commission made [n Fabruary, 1927, after it
had been ordered withdrawn following the signing of the Treary of Locarno
and the admission of Germany o the Lespue of Nuations, it was suid among
other thing -

" The: resistance of the Krupp firm to the eforts of the Commission
ta enforce disarmament provisions of thoe U'reatly was great and always
encovraged by the Gennen government,” PdrtiLul.ir]y pertinent is the
Further slaternent madz in this report that, © initially the firm (Krupp}
anticipated that they would eventvally be permitred (0 manulacture
every tvpe of war marterial and that many special tools, jigs and
cauges which gave the best resulls in the war, althoush ordered by the
Commission Toor destruction, were withbeld wnder +arious pretexts
which pretexts were upheid by the government.” ™
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It was clear from the evidence that Gustav Krupp embraced Mazism
shortly prior 1o the seizure of power by the Mazi Party and continued his
allegiance thercaller. He played an imporlant part in bringing o Hitler's
support other leading indostrialists and through the medium of the Krupp
firm, the * two-legged stockholder’s meéting *'—as the Prosscution called

him—irom time w Gmwes made large scale contributiod® w the Party
Treasury,

In order to show that the decision mrade vy Gustay Krupp in 1919 (referred
toe above), was made with a criminal intent aed amounwed to a plan o
accomplish an fllegal objective, and Turther Lo show that the aceused parlici-
pated in this plan with knowledpe of its criminal character and with like
intent, the Prosecution introduced and placed much stress on the following
lwo senlences from an article written for the Keupp fitm in July, 1940, by
one Schroeder who was the head of the lirm®s accounting department and
sibmattied to the High Command of the German Armed Forces .

** Wilhout government order, and merely out of the conviction that one
duy Ciermany must again lightl to tise, the Krupp firm have, (rom the year
1918 fo 1933, muintained employees and workshops and preserved thejr
experience In the manufacture of war materials at their own cost, although
great damage was dons to cheir workshops through the Versaiiles Treaty,
and employees and machioes had in pard Lo be compudsorily dispersed. The
conversicil of the workshops to peace-time prodoction involved losses, and
as at the same time, the basic plan of a reconversion to war production was
rolained, a heterogencous progragnme a5 a resull, e ceonomie outcome
of which was necessurily of little yulne ; but only this procedure made it
pessible at the beginning of the rearmament period to produce straight
away heavy artillery, armour plates, tanks and such like in large quantites.””

The evidence showed that afler the Naw seizure of power the aclivitics
of the accused consisted primarily in the performance of their doties as the
salaried exzcwtives and employees of a private enterprise engaged in the
large seafe production of both armament and peace time products. The
armument was ordered by and sold Lo the German Government gz a part
of the rearmament programme and also to other governments from whom
orders were solicited and obialned in the pormal course of such a business.
In i field of activities the Kroupp firm was one of the most valuuhble single
contributors to the (ermian war cllott,

At the time when the so—called ** EKreppr conspiracy *° was alleged to have
been formed, in 1219, only three of the accused were conneeted wilh the
firm, and it wus conceded by the Prosecution thal none of these occupicd a
sufficiently important position to justify charging them with responsibility
for decisions taken at the end of 1920, The ather accused beeame connected
with the Airm al various Umes over the period 1928 T937.

The evidence did not show, neither was it contended by the Prosecution
that the afleged ** Kropp conspitacy ™ involved a concrete plan 1o wage
agpressive war cleacly outlined in its criminal purpose.

Neither did the Prosecution succced in proving that the accwsed had
taken actual part in or conspired with the German Goverminent or the
Wari Pariy in their planniog, initiating and waging of aggressive wars and
invasions of had had aclual knowledge of thess particolar plans,
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Thus it was clear from the evidence that the zecused had nol allended or
been informed ghout the decisions taken by Hitler during the four secret
meztings which took place on the 5th November, [937, 23rd May, 1939,
22nd Aupgust, 1932 and 23cd November, 1939, where important declarations
wore made by Hitler as to his purposes. ' '

Wilh the exception of von Boelow and Loeser, all of the accused were
members of the Wazi Pacty, but so far as st appesred from the evidence
they made no substantial contribntion 1o that organisatton and their
gonnection with it was confined in the main to the fact of membership,

MNone of the wceused held, either before or during the war, any position
of authority within the parcy or within the public life comparable in import-
ance to that of either Speer or Sauckel,

fivy Evidernce relating to Count I—War Crimes—FPhinder and Spoliation

The gencral atitude of the sceused Alfricd Krupp during the period
of Cermany™ asprossions here wnder treatment, wias indicaned hy the
evidence given by the Jerman witness Roemann who appeared belore the
Tribunal. Rueemann described how on the 13th May, 1940, the accvsed
Allried Ereupp and three oihers were guthered aroond a table inlently
stirdying & mrap while listening to a broadeast of German war news over the
tadia. Thefour menlearned of the great advance of the German Wehrmacht
throngh Belgiom and evidently eoncluded rom what thes heard that the situa-
tion in Holland had heen so consoliduled that there was a possibility that oot-
standing members of the econony now would e able to go thero. At the
canclnsion of the broadeast the four men talked excitedly and with great
miensity.  {ne, according to Ruemanmn, said - *° This onc i« yours—that one
js yours  Lhat onc we will have arrested—he has two factories.”  They tw-
semhbled, as the witness ot i, ** vultures patherad arcund their bootv,”  One
of the men (Lipps} had relephoned his office Lo contact the competent military
authorily 1o obtuin passparts to Hollend for two of them on the follosing

day.

(a) Evidence relueing fo the Awstin Plamr at Liarcowrl, and the
Properéy 141 Bowfevgrd Housmarnn, Paris '

The Austin factory located af Liancourt, France, was founded in 1919,
In 1939 the firm was purchased by Roberl Rathschild, who was a citizen of
Yoposlavia and of Jewish extreetion. The peace lime basiness of the firm
was the production of agricultural tractors, Only during the months of
May and June, 1240, did the factory, upon special instructions from the
French Army Headguariers during the German offensive apainst lirance,
devole 90 per cont of s capacity to the production of war malerals,

The owner, Robert Rothschild, was forced to fee from Liancourt with
the general exodus npon the advance of the German army.  Ile went to live
south of Lyon and becavse of kis Jewish exirzcetion he was unable to retern
lo Cierman-pogupied France, but he sent his non-Jewish brother-an-low,
Milos Colap, to take charge of the plant.

The Austin plant was taken over by the Gernan Army immediately upon
the occupation in June, 1940, The Germun commander refused to torn
over the plant to Colap because it was Jewish owned, but upan the German
commander's advice Rothschild assigned his stock to Calap, whereupon
the property was teleased (o Colap on the 19th October, 1940, Colap
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remained in charge of the property uniif 2Eth Docemiber, 1940, s1 which
time he was dismissed under the pravisions of the anti-JTewish Decree issped’
by the Chief of German M1lztarv Govarnment for Trance, on 18th Getober,
1240,

Afler Colap’s dismissal, o provisional administrator was appointed tor
operate the plant.  The owner, Rothschild, opposed the appointment of the
administrators and ali the time Look the view thal sech appointments were
illegal.

In June, 1942, an ofler wus made by the Kropp im to Magrice Frhard,
then administrator of the property, for the purchase of the Austin plant for
five million francs. Within a month after the offer was made by the Krupp
firin, a subordioate in the office of the aceused Loeser reported that Erhard
had been delaying negotiations,  As o result thereof the German military
autharities, after consulting with the Krupp firm, directed Crhard to give
thae Krupp firm a three vears” lease i he could not muke up his mind o sell
the property, and stated that failyre on the part of Frhard to make the loase
would result in lis dismissal.

The acensed Loeser’™s subordinate rocommended that the lease should be
Slgrled purely as un opening wedse for the Jater acqmsmon of the plant
through & Kroppowned French corporation.

At the time the lease was signed the Krupp (irm purchased afl buoe thirty
of the machines at o ridigulousty Jow price according ta Colap.

The lease agreement was signed by Mauwrice bBrhard as provisional
administrator pursuani 1o the Germun deetee for thescqucstration of Jewish
propertics (ur & three year period, with the right of renewal for an additional
threc years.,

Afrer the Krupp firm ook possession of Lhe Auwslin laciory they manu-
factured parls for other Krupp Factories in France and Germany, which
were used For war purpasss. Only aboot 201-2-2 per cent of the production
was devoted to the manufaciure of spare parts [or agricufiural Lractors.

The Krepp lirm continued its cofforts to acquire the ant by purchase
bui the change in the military situation. prevented the Kreapp firm from
finally obtaining title o the properLy.

Moreover, the Krupp tem selected a walunble property located in the
heurt of Paris, 141 Boulevard Hausmann, which was to become their
centraf office in Prance. This was accomplished by proliing from the
anti-Jewish policy of the Mardi Regime. The property was owned by
"Bowsiét¢ Baeri Fréres, a Jewish firm, and bad been sequestered by the com-
missionzr for Jewish affases. The Krupp firm's representanive i Paris,
Walter Stein, oblained a leuwse of ihe property for the firm with the right
to purchase it within ix months after the date of the lease, Ist January.
1943, for 2,000.000 francs—not from the rghtful owners but from the
rrovisional administrator of the Socic & Bacri I'réres by virlue of a decision
of a cammissarial for lewish guestions.  There had been nothing 1o prevent
the Trro from Jeasing or buying o building from 4 non-Jewish owner in Paris.

The Kripp warkers évacuated the Austin plant a few days before ihe
entry of Lhe Armerncan troops.  Eightedn machines which they had collected
it France were dismazntled and taken to Germany, Among ThESE were
two machines originally obtaiited from Ihe Austin plant. '
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The evidence showed that the accused Krupp, Loeser, Houdremont,
Mueller, fansen and Eberhardt voluntarily and without duress bad partici-
pated in the purchasing and removal of the machinery and in the leasing of
the Austin plant and in the oblaining of the lease of the Paris property.

(L) Evidence refafing to the Seizure of the Koy Plone ot Mulhouse
and the Removal of Machingry to Germany '

[For more than one huandred and twenty-five vears a French company
known as 5.ACM. (Alsatian Corporation for Mechanical Censtruction)
had its pringipal place of bosiness at Mulhouwse, Alsace. The company
owned eight plants, lour of which were located in France, outside of Alsace,
hut the principal works of the four located in Alsace were at Mulhouse.
At the outbreak of the war the principa) product of the Muolhouse plant was
textile machinery, and a portion of the plant was devoled to the manufaciure
of combustion cagines, machine tools and machinery for the fusl industry,

Upon the German occupation of Alsace in June, 1940, a ** Chief of
Civilian Adninisiration ™ wax appoinied by the Germans, and German law
was introdueced. A German adminisirator was appointed to ke chuarge of
the 5.A C.M. properties hereipafier referred to as ELMAG, an ahbreviation
uf the German transtation of the name of the fitm. The reason for this
goizure seerns (o have becn that the majorily of the stock of the company
was owned by Frenchmen, living ouiside of Alsuee, The company was
referred (oas ** an Alsutinn enterprise in which enemy interests predominate.””
The action was protested apainst by the president and thoss of the directors
who had remained with the company after the occupation.

In Augnst, 1940, when the German administrator took over ihe plant,
Elmag still used about one-half of the working hours for producing textile
machinery but this fipure rapidly decreased Juwer in favour of direct and
indireet produclivne for Lhe Gormun Armed Forcos.

As g result of damaging air raids on the Gusstahlfabrik-Essen plant in
March, 1943, it was decided 1o move the Krupp-Keawa factory (automotive
works) to the Elmag plani. On 27th Murch, 1943, a meeting for ihat
purpire was held in the Reich Armanrent Ministry i Berlin, there being
present the accosed Janssen and Eberhardt as well as other Kropp officials,
representatives of the Armament Ministey, of the Gennan Civil Adnlinistra-
tion for Alsace, and of Elmuge.

Minutes of the meeting were recorded by the accused Eberbardt and
distributed to the accused Krupp, Mueller, and Pfirsch.

Strenuoly opposilion was reised by the administrators for Alsacs and Lhe
Elmag reprosentatives to the taking over of the plants by the Krupp firne, bt
transier of the automotive factory from Lissen to the Elmag plant had been
decided upon and nothieg could be done w alier the deciston.  The Krupp
represenialives pbtained o statement by the Armament Minisiry, 1o the
clloet thyt ' the entire plunt at Mulbouse, Masmuenster and Jungholz will
be for the credit and debit of Keupp, . . .7

Under the terms of Lthe lease, which was sizned Tor the Wrupp lrm by the
ageused Eherhardt, the management of the three plasis was turned over to
the Krupp firm for the duration of the war. The machinery and fixed
lnstallarions were Lo remalin the property of Elmag,

&)
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The pm"mmme of war production was greatly increased when the Krupp
firm took over the plants.

The evidener left Jittle doubt thut the Krupp firm desired ultimately
i scquite the Elmag plant as their property.  The fortunes of war, howaver,
forced the Krupp fitm 1o evacuate the Flmag plants because of the advance
of the Allied armics. In view of 1his sftyation, the cxploitation of the
lilmag plants was substiluled by outright physical lootlog,

The evacpation of the Erawa plant from Alsace was decided by Reich
Minister Speer in early September, 1944, and the planl was hurriedly
evacualed and re-estahlished in Buvary,  Machinery which was the property
ol the Flmag plant, including machinery which was in the plant when it was
seized by the German authorities as well as machines acquired from other
sources were evacvaled along with Kroupp's own machinery, A total of
35 machines belonging to the Elmay plant were faken to Germany.

In October, 1944, a Krupp employee of Elmag inspected among others
the Peugent Works in Sochaux, I'rance, in order w select machinery and
equipment Lhat would be vsable in Krupp's plants,  The cvidenee showed
that u great nuntber of machines and other equipinent had been removed
from this plant by Krupn.

The evidence showed that the aceused Jansscn and Eberhardl had ailended
the conlerence in Berlin where the decision to take over the Elmap plant
had besn made. The latter hud been in charge of the negotiations and
signed the contracts. The accused Krupp had participated in the discnssions
with Janssen and Ebechardt as to the melthods w be employved (o acquine
lhe plant.  The zecosed Mucller and Pfitseh had been advised of thesc
discussions. The correspondence regarding the wequisition had been
condueted by the accused Krupp, who had in turn brought the mattets to
the atteniion of the accused Eberhardt and Mucller.  The accused Liberhardt
had partisipaled in the removal of the muchingry wnd the planl Lo {Goomany
and the accused Krupp, Houdremaont, Mueller and Janssen had been kept
informed, concerning the evacuation of machines and equipment froun other
industrial firms in I'rance for Elmag.  The aceused Mueller had parlicipated
in dirceling the produciion progross at Ehmag,  The managemenl of the
Flmap plant wag respansible to the kKropp-Essen Vorstund which prior to
April, 1943, consisted of the accused Erupp, Loeser and Goerens, and
thereafter of the accused Krupp, Hondremonl, Mueller and Janssen and
Friix Mucller, sinee deccased.

(Y Evidence relaring fo the Hemov? of Machines from the dlsthom
Faetory at Beffort

In the carly part of 1941 the German High Command insbifuled 4 new
submarine building progrumme, which was parcticiputed in by the Krupp
sbsidiary the Krupp Stahlbau in Reinhavsen. One of the manapers of
this plant was sent to France in the company of a naval officer of Lhe
Armuament lospectorale of Lhe Nayy Hich Command in order (o find
hending toll machines of greater dimensions than werc available at the
Krupp plants.  They proceeded to the Alsthom plant where they located
two bending roll machines of grealer dimensions than ware available ar the
Kruppplanws.  They immediately pluced ** seized *" sighs upon Lhe machines,
The ditector of the Alsthom plant ohjected to the confiscution on the ground
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that the machines were the only ones on which the consiruction of boiler
droms: and high pressure tubes were bused. These machines were very
heavy, one weighing 330 tons and the other 50-60 tons. Nefther had been
psed for military purposes.

The ohjeciions raized to the seizure were of no avail and shordy allerwards
the muchines were dismantled by Krupp workmen and cammicd ol to
Germany.  They were installed in the Krupp Stablbau plant and werc
wsed in the submarine building programme until the end of the war when
they were found and finally brought back 1o the Alsthom plant,

Repsated attempts were made by the Krupp #irm to obisin title to the
machings but the director of the Alsthom plant pursned delayiag tactics
which i1 the end and, becawse of the cventoal outcome of Lhe war,
proved suecesslul,

The evidence showed that the matter had received the attention of the
Yorstand at various fimes mom Lhe acquisition of the machines wntid the
libcration of Paris in Junc, 1944, and that the accused Krupp, Loeser,
Hendremont, Mueller and Janssen were responsibles for (his confiscation
aud the detention of the machines.

(d) Evidence relating to the fllesal Acquisition of Muchines frem
pifer French Plans and of other goods Requisifioned by various
Gavernment or drey Qffices a5 War Booty or Purchased through
the Wlack Muaefef by these Official Agencies '

The cvidenee showed that the Krupp lirm not only look over certain

irench industrial enterprizes, but also eonsidercd occupied France as a
hunting ground for additiooal equipment which was either shipped 1o the
French enterprises operaied by the Kropp finm or divectly seat to Krupp
estahlishments in {icrmany, The Krupp {irm obrained (his machinery
from the local French economy, partly through their own efforts und parlly
theowrgh these of various government offices.  Some French machines ware
oMained rom booly depots. Some were directly reguisitioned from
French firms wilth payment offered to the owners afler the confiscation.
Some were purchased by Krupp through its reprosentatives in Paris, and
some could only be obtained alter nepotiations conducted by Krupp
olicials had been adequaiely backed up through the intervention of German
authorities.
" In December, [940, the Raw Materials Trading Co., which had been
raferred to as Ropges, was founded at the reguest of the German Army High
Commund, the Bconomic and Armamenls Office and the Reich Ministry of
Economics, * whose desire it was to utilise the rew matkerials in the occupied
countries of western Europe and to accelerate their use in Crerman war
geonamy.’’) '

Croods were oblyined by Roges in co-operalion with the German military
and economic agencies which poodscould be placed in two calegories, namnely:
(13 captured goods, referred W as *° Booty Gaods ™ and (2} purchuscd goods
(these secured Lthrough the Black markel by German official agencies)

Tnder 4 special Goering decres, the Office of Plenipodentiary for Special
Tasks was created, which supervised and directed the procuring of goods
in ovcupied couniries Lhrough the black market. These goods and booty
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goods obtained in occupicd countries by the German Army Command were
turned over to Roges. These goods, as a rule, were gathered topether in
depots from which they were distributed to German finns vnder directions
from the Ceniryl Planning Commission, Both the booty and the biack
market goods consisted of warey of all kinds, such as household goods, raw
materials, textilas, machines, tools, shoes, serap metal and other malerials
and were obtained in all the countries accipied by Germany. Theres were
many machines and machine tools included in the booty goods,

The booty goods were not paid for and cost Roges only the cost of
transportation from the cccupied territories to Germeny,  Thess, as a rule,
were confiscated by the German military agencies and torned aver to the
branch offices of Roges for shipment to Cermany. The black marlet
gonds were procured by buyers, acting under orders of Lhe German Beovomid
Ministry and the Armaments Mintstry., Al purchases had to be approved
by the competent military commander in the occupied area.  Prices were
fixed by the buyers and the owners were paid by Roges in currency of the
particular eccupied country, which foreign currency was furnished by the
Reich, but came cut of oocupation costs.

A great portion of these ooty and black market poods was distobuted
at the request of the Beleh Association Iron (RVIE), of which defendant
Alfried Krupp was vice-chairman, Lo ils member firms, o many instances
the goods were shipped by Ruopes direcl ftom the gcoupied country to the
ficms in Germany when thaose firms had placed their order for certain soods
in advanee.  In other cases the booty goods were sent by Roges Lo a spacial
hooty centre where they were then allocared by ihe Reich apencies and
sent to the rospective busimoss firms.  As a tule the prices paid for thesc
itenis were the prevailing domestic prices and lower than Roges paid for
the Black market goods.  As Roges pald nothing for the booty goods, the
surplus resulling was crediied (o the supremc command of the Armed
Forces. .

Truring the war, campaigns [or the colleclion of serap metal were conducted
and Majar Schuh carried on these drives in the occupled territories. These
accumwlalions of scrap metal from the occupied countries were placed by
Raopes at the disposal of German industry. The Kropp firm regolarly
obtajoned larpe gquantities of {his serap metal Trom Ropes.

During the period of the war, the Krupp firm received goods of all kinds
from Roges, of a total valuation of 14,243,000 M.  This smount com-
prised 3,438,000 RM for *° booty ** goods and 10,7850 RM for moods
purchased on the Black murket. It may be concluded from the evidence
presented that the Krupp firm knew the source of ihese goods purchaszed
fram Roges and that certain of these items such as machines and materials
wure confiscated in the occupied territories and were so-called booty goods.

The evidence submitted indicuted that in particular the accused Krupp,

Loeser, Pfirsch, Fherhardt and Kaorschan were aware of the circumsatances
under which these war booty and black marked goods woere sequired.

(e} Evidence relating to the Removal of Mackines from flolland, ete.

By 142 the so-called Lager-Aktion programme was under way in the
Metheriands vnder which the products of the warious Duotclh firms wers
seizced by the German autheritics and held for shipment to Germany. This
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covered in the main the period from 1942 to September, 1944, which may
ke referred to as the first phass of organised spoliation in the Netherlands,
Fur several years prior Lo the oalbresk of wur the Krupp fitm owned a
number of subsidiary Dutch compinies located in various parts of the
coumtry.  The Brunch office at Rodterdam of Krapp Eisenhandel had sold
EKrupp products for nreny years in Holland and knew where many of these
malerials were located, The evidence showed Lhat the Krupp finm had
informed the German aothorities which thereupon seized these products
which inciuded goods owned by the Board of Works, the Municipal Gas
Waorks of Dutch muaicipalities and several private firms.  These municipal
and private enterprises were forced to deliver these confiscated materials
to varions depots in Iloland from where they were transported by the
Krupp Dutch subsidiary, Erupp'’s Shipping and Transport Company, and
shipped to Gérmany. The evidence showed that duning thizs phase of
spoliation the Erupp firm had shipped 1o Germany about 16000 tons of
such confiseated malerials, The prices for Lhese materials had been
arbitrutily fixed by the Crerman aothorities without the coasent or approval
of the Dutch owners. A considerable portion of these maretizls had
rcached the Krupp firns.

The second phuse of ihe above mentioned spoliation programme covered
the period of September and October, 1944, when it was thought thar the
Adlied troops would soan liberate the MNecherlands and that therefore nol
sullicient time would be available for 1the complete removal of industrial
machinery and maleriuls, Hence, only valuable machines and first-class

inaterials were taken.

The third phass lasted from MNovember, 1944, until May, 1943, during which
time the Ailied armies were held by the German Army alfler only g small
portion of the Meiherlands had been liborated. Dwring this period 2
systampatic plunder of public and private property was careied out.

By the fall.of 1944 the Rulw district had suffered heavy damage by
bombing from the nir. Thus tn October, 1944, the Gusiahlfabrik in Eswen
had been badly damaged by air raids.  Reichsminisler Speer went o Essen
o inspect the damage and duyring 4 meeling which was attended by members
of the Krupp Vorstand and other officials, Speer proposed that German
firrns should seilve machines and materials from the Doleh 1o rehabilitile
the Factories of the Rubr [the so-called Ruhr Ald Project).

As a result of this proposal two employees of Brupp's Technical Dapart-
ment were appointed by Rosenbawmn, the acounsed Houdremaont's direct
subordmate, to procecd to Holland for the pumpose of sclecling machines and
materials suitable ¥or the Krupp indusiries in Ciermany, At the Hagpe the
two were joined by Rosepbaum and Johannes Schroeder, the accouwsed
Janssen®s chicl assistant. Through the local Cerman goveroerment offices
they oblained the names ol shipyards and manofacluning enlerprses in
Rotterdam, Lipps fuctory in Hilversum, de Vrics Robbe & Co. of the NV,
Nederlandsche Seintossellen Fabrik in Hilversum, which was a subsidiary
of the Phillips firm in Eindhoven, of the firm of Rademakers, the scale
faetory of Berkel, ax well as.idle shipyards at various places.  Mere detailed
evidence was submiited by the Prosceution relating Lo the looling of the
following three specific factories : Metaulbedriif Rudrimmakers NV, located
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at Rptterdam, de Vries-Robbe & Co., NV, located at Gorinchem and Lipy
Brandkaster-Dlotenfabrieken NV, located at Dordrecht.

The evidence showed thal the Krupp firm had through the Commissioner
for the Metherlands of the Reich Mindstry lfor Armamenls and War Produe-
tion securad the sponsorship for these factories whiclh gave the irm the sirict
supervision over orders and deliveries.

It was farther shown by the evidence that practically all the machiners,
goods und equipment from these factorics had heen conliseated and shipped
to Germany an goverament orders by which the Krupp firm had availed
itself, and wicth the participation of the Empp firm. Iractically all the
machinesz, goods and equipment had been senr o Lhe Erupp factories in
lhe Ruhr.

A comment reported to have been made by two representatives of {he
Field Fconomic Office had referred to the Krupp men concerned as the
* Robbers *'.

Encructic protests by the munasers of these Dutch firms had been ol no
avail. Active resistance was impossible and out of the question. Obstruction
on the part of the Dutch owners was met with the thrsat of calling In
the Wehrmacht.

The vvidence showed that all the varfous Doteh tndustries referred Lo
above had been exploited and plundersd for the benefit of the German war
effort and for the Keupp firm itself in the mast ruthless vay.

The evidenes submitled by Lhe Prosecution in sopport of the charges
referred to ahoyve under headings (a)4t) disclosed active participation in
the acquisition of machines from France by the accused Krupp, J.oeser,
Houdrernont, Mueller, Janssen and Dberhardt, and froam Holland by the
same accused with ihe exceplion of lhe accused Eberharde. The accused
Locser, however, did not participate in the wequigition of machinery and
materials subsequent to April, [343. In the acguisition of machines and
property 1o France, the accused Eberhardt was, as ths evidence showed,
the most active in the fleld of all the accused.

It was [urther shown by the evidence that the initiative for the acquisition
of properties, machines and materials in the occupied conniries referred
to above, was that of the Krupp firm and that it had uvdlised the Reich
covernment and HReich agencies whenever neeessary 1o accomplish ils
PUTROSES, ’

(v) Evidence relating 1o Count IIT—War Crintes and Crimes qpainst Hunwonity
—Employment gf Prisoners of Wear, Foreien Cleifions and Con-
centraiinn Camp famates fn Adrmament Production under {nhuman
conditions ()

The Fact that large nembers of civilians had been bronght nnder compulsion
from occnpled territories, and had been used in the German armament
industey together with concentration camp inmales and prisoners of war
on a vasl gseale, wus nol denied by the Defence,  Likewise, the undisputed
evidence showed that the firm of Krepp had participated extensively in this

{13 In summarisiog the evidence telating to Count 111, the Tribunal sqid : " Al the
acts relied upen as constituting Crimes Against Humanity in this case oceormed during
gtul in commection with the war,**
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labour programme.  According ©o an zoalysis, intraduced by the prosecu-
tion, of relevant documentary evidencs the whole Keupp enterprize consisting
of about 81 separale plants within greater Germany, had employed, beuween
[940 und 1945, a wtal of 68,898 foreign giviliun workers und 4,978 congen-
tration camp inmatas, the great majority of whom were forcibly brought to
Germany and detained under compulsion throughout the period of their
services, 43 wetl as 23,076 prisoners of war. For inslance, the evidence
shorwed-—and jt was admitted by the defence.— that out of 4 tota] number of
TOM0-76,000 warkers employed [n Augest, 1943, at the Krupp Gustahl-
fabrik {Casi steel Factory) located in Essen, 2,412 were prisoners of war and
11,357 were foreign civilian workers.

(a) Evidence relating to the Hlegal Bnployment of Prisoners of War
Az o the employment of prisoners of wur Lhe cvidence showed that doriag
the last world wur Germany did nat even prewnd to adhere Lo the provisions
of the Geneva Convention,  Both by the Delonca’s own evidence as well as
that of the Prosecution it was conclusively shown that throughout Gernan
industry in penerzl and the firm of Krupp and {ts subsidiaries in particular,
prisoners of war of several nations, including French, Belgians, Duteh,
Poles, Yuzosiavs, Russians and [talian militury internees were employed in
armaient production 1o violation of the laws and customs of war, It was
also shown ihat [n maay instances, [ncluding emplovment in the Krupp
coal mines, prisoners of war were asgigned Lo tasks without regard to their
previoys truining, in work for which they were physically unfit and which
was dangerous and unhealthy. This practice began as carly as in 1940,
At that fime 185 Belglan and Duatch prisoners of war wers emploved at the
Ouostahllabrik in Essen.  French prisoners of war were cmployed in
armament production as early as 1941, and Russian prisoners of war in
March, 1942, Polish prisoners of war were employed at the Elmag Plant
in 1944 und during the hewvy aic raids 1n the fall of that year moers than
3,000 prisoners of war were employed in Fssen.  In the various subsidiaries
the practice was likewise pursued. These included the Friedrich Alfricd
ITuetie, the Bergwerke, Essen, the Grusonwerks, the Bertawerke and the
Elmag Plant. In the various enterprises 22,000 prisoners of war were
emploved in June, 1944,
The evidence also seamed to show that the accused were or muost have
besn aware of Lhe iflegality according to international law of the employment
of prisoners of war in or in connection with the armament production and
that the treatment and olher conditions ynder which they worked, weore
contrary to the provisions of international law.

Prior wy the attack on Russia the Wazi policy-raakers had decided not o
observe interngtional law in their frealment of Russian prisoncrs of war.
The regnlations te this effect were issued an Bth September, 1941,

As to prisonets of war from other countries it was commonly kiown that
they were cooplogyed in the armament indusiry in vielation of Lhe [awy and
custorns of war, The evidence showed that in- the early stages of the war,
the Krupp firm had sought to evade the provisions of Article 31 of the
Geneva Convention and the corresponding provisions of the Hague
Repulations as well as the Guerman taw by an inteepretation alleged o have
been given by the Commandani, of the prispnoer-of-war camp or some other
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military authority. This appearsd from a memorandum ol a EKrupp
representative to hiz soperiors in which he stated :

= According to miternalional apreement Prisoners of War may not be
employed in the manufacture and tragsportation of arms and war material.
But if any material cannot be clearly recognised as being part of & weapon,
il 1y permissible to get them to work on it.  Responsible for this deciston is
not the Intclligence branch (Abwehrsielle) but the Commandant of the
risoner-of-War Camp.”

The Prosecution -introduced an affidavit of Schroeder who wus also
ecxamined before (he Trbunal.  Schroeder was the commercial management
member of the Yorstand of the Germaniawerfl, 2 shipbuilding sobsidiary
of the Erupp firm, located at Kiel.  The accused Krupp, Loessr and Janssen
were members of the Aufsichtsrat of the Germaoiawerft ai the tme in
gquestion,  Schroeder testified that he had been promised prisoners of war
or gther forgign workers as replacements for Germun workers drafied for
war services,  As the Germaniawerft was engaged in the building of war
ships, Schroeder had some scruples about using prisoners of war in that
work, Thiz was in 1941 and al that time the prisogers of war available
were largely French, Belgian and Dutch. Schroeder decided 1o go to
Essen in order to discuss the matter with the top officials there. He
explained his difficulties to the accwsed Loeser and Krupp., Instead of
giving him a direct answer to i3 guestion, the acensed Krupp put him in
charge of 4 plant mungper who showed Schrocder aronnd the lactories in
Essen with a view to demaonsiriting how the matter was bandled there.
Schioeder further stated that the accused Krupp and Loeser had to1d him
ibul *f the legitimacy of cmplaying foreipn workers on war work was net to
be discussed ™ and that °° we'll show how Lo do it and then you can draw
your own conclusions of how to arrange matters in Kiel where condilions
are different.””  Schroeder testified that out of a total of 11,000 workers
employed at the Germaniawerft in 1943, there were 1,300 prisoners of war.
At that time Speer had already lorhidden all peaee-timie prodoction ar the
Germaniawerft.

In ancther affidavit introduced by the Defence the witness ITans Jauch
who, from the beginning of June, 1942, was the Commander of Slalag ¥I-F
which had jurisdiction over the employment of prisoners of wur in the
Essen area, stated :

“ At Krupp’s the assignment of workers to jobs was goverted by principles
of cxpedicney, that is they were pul wherever Lhey were needed. A clear
separation of production for wir purposes and pegec purposes was in a
firm like Krupp's presumahbly iopossible under the sigm of total war, L am
of the opinion that if one had wanted to adhere strictly to the letter of the
Ceneva Convention in Lhis respect the OKW probably cught nol to have
asgigned any POW's at all to a firm Tike Krupp and all similar firms."”’

1. Evidence with Particulor Reference fo the Dmployment af
fusvinn Prisoners of War and Hafien Military Internees
The fact that duning « substantial parl of the war years, Russian prisoners
of war and Halian military internees were required to work in a semi-starved
candition was conclusively shown by documentary evidence taken from the
Erupp files.
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Russian prisoners of war bogan to arrive al the Krupp works early in
1242, The uiter inadequacy of the food supnlied to thom was conglusively
shown by protesis made by managers of several of the plants.

Thus, for instance, on 26th March, 1942, Thiele, in charpe of the botler
construction shop of the Locomotive Works at BEsssen, reported to the
Erupp official Hupe that :

“The Russian Prisaners of War employed here are in a generally weak
pliysical condition and can only partly be employed, on light fitting jobs,
electric welding and auxiliury jobs, 10 1o 12 of the 32 Russians here are
absent dadly on secount of iliness. In March, for instance, 7 appeared for
work only for a few days, 14 are nearly always ill, or come here in such a
condition that they are nol capable of even the slightest work.,  LThercfore
only 18 of the 32 remained who could he wed anly Tor the slightest jobs.
The reason why the Bussians are not cupable of production is in my opinion,
that the food which they are given will never give them the strength for
working which you hope for. The food one day, for Instance, consisted of
2 watery xoup wilh cabbage and a few picees of lornip.”

Oither repaorts went to show the same. That nevertheless these conditions
continved was indicated by a report of 1%th MNovember, 1942, from the
Instrument Shop No, 11w the Labour Adlocation Office in which i1 was
slated that the prisoners whe lived on this diet again and again broke down
af work after a short eime and sometimes died.

That the conditions described in these reports and docpmenls were
general and known by every sgency of the Krupp firm employving Russian
prisonets of war, was shown by other documents introduced in evidence by
the Dedence us well as by the Prosecution.

In his repart of 30th Cctober, 1942, 10 the accused Lehmann, Fickmeier,
an employee of the Labour Allocation drew atrention to the fact that the
slale of health and nutrition in all Russian prisoner of war camps was very
unfavourable and obyvious to everyone who had an apporiunity Lo observe
these things dve to maloutrition and other bad comditions. The report
then poes on : .

“* Army medical inspeclors have alio made remarks in the camps along
these lines and stated that they had never meet with such 4 bad general stae
of affairs in the case of the Russiaps as io the Krupp camps. In fact the
praisoners relnrning from work make 3 complete worn out and - Lmp
impression.  Some prisencrs just simply tolter back into camp.”™

Conditions at the Krupp prisoner-of-wur camps al the time under con--
sideration were so bad that they came to the attention of the Army High
Command, who made complaints to the Krupp firm.

The evidence showed that the Krupp firm was nol required by govern-
mental directives to work prisoners of war, whao, in many instances, were
hordering on starvation. T& the contrary the evidence showed that the
alloegtion of prisoners of war and their supervision was made by the
military authorites and that requests by a firm for prisoners of war werg
only granted on condition that those physically unfit would not be put to
work until they had been mads fit by proper feeding or whatever measures
were found necessury.
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It was concaded by the Defence that the prisoners of war were requoited Lo
work in highly dangerous areas, expased to increasingly heavy air raids,
Their camps were localed wilhin or close to the danger area. The lack of
sanitary gnd medical care was most deplorable and the proteclion against
air raids quitz nsufficient.

The evidence showed that the Tralian pﬂsane'ls of war were first accotdad
the slatws of prisenery of war, bul were later foreed te accept the siatus of
Soreign workers.  They had been forcibly brought Lo Germany and were
under compulsion kept in a state of servitnde while emnploved in the armamenl
industry in conneclion with & war against their own country.  The food and
billeling conditions, ax well s sanilary and medical care, had been
deplorable. In a report dated Fobruary, 1944, by ihe Friedrich Affried
Huette ot Rheinhansen, it was stated that the sickness rate among the
Ttalian workers was 11 per cent including 70 cases of cedema and 100 loss
of weight, It was #lso stated Lhal 'of the 765 camp inmates, 35 per cent
were yniit or only partly fit for work and (hat the number of undemourished
persons and cases of stounach and bowel trouble showed the food un'iul[.i‘hlu
for most of the Talisn military internees.

2, Fvidence with Particelar Refevenice fo the fHleyal Use of
French Prisoners of War in the German drmament Indusery

There waz no evidence which could sustain the Defence’s contention
thal an agreement had been reached atl between the Gerean and the Yichy
Crovernments whereby the use of French prisoncry of war in the German
armament industty had been authorised. Even though some of the
witnesses had slaled Lhat they were under the impression that soch an
agreement had been rewched at with Laval, there was no evidence -to show
that any of the accused bad actoally acted wpon the strengih of any such
agresment or even perscnally were aware of the existence of such an
agreement.

() Fvidence refating to the Hlegal Use of Cihvilion Forelgn Workers
and Coseentration Camp Inmates tn the Krupp Works

During the war, Dulch, Belgian and French warkers employed in
Germany were teferred to us Western workers.  The Crechs in many ways
were treated by the Kropp firm like Western workers, allthough the evidence
showed that on some occasions they were subjected to the same mistreatment
as the so-called Bastern workers,  Amongihe Western workers, a distinction
was made between *° free *7 lubour and “Cconviet ™ labour. The *° feee ™7
workers were treated better than all of the other clusscs of labour with
whom this case is concerned. They had betier rations and more hiberty.
They were, however, nol [ree to leave their work and were also otherwise
deprived of many basic tights.  The evidenee showed (hat an ever-increasing
‘majortty of these ** free ™ workers were compelled by the Krupp firm (o
sign contracts, and if they refused to do so, they were linble to be scnt Lo
penal camps. AL Lhe end of their contractnal period of employment, the
“contract 7 was wnilaterally eonsidered renewed. If one of them failed
te repoct for work, he was treated as ** slacking,” and also deprived of the
small aod insufficient food rations. Often they were reporicd o the
Gestapo. Those who lefi their employment with the Krupp firm, were
charged with ** breach of coniract ** and were frequently sent to a punishment
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camp maintained by the Gestapo. In the punishment camps they were
treated very badly. Their radons wers the same as those piven to the
LEastern workers.  They were confimed behind barbed wire ;) their move-
ments were severely restricted ; they werc frequently bealen. They wero
also, as shown by the evidence, mistreated in many other respects, such ay
being denied packages and letters, forbidden to atrend religious services

and given no pay.

About the spring of 1942, Sauckel’s Labour Mohilisution Programme
became effective, and compulsory labour laws were enacted 1n the varions
occupicd coaniries.

The evidence showed that wholesale manhunts were conducted and abbe-
bodied men were shipped to Germany as ** convicts " without having been
charged or convicled of any offenee.  Aany were confined in a penal camp
for three monthys during which time they were required Lo work Tor indosirial
plants. If their conduct met with approval they were graduated io the
slatus of so-called * free ** labour,

The Western stave labourers employed by the Keopp fiem were produced
ir various wavs, Some had signed contracls under compolsion ; some
becanse of their special skill had been ordered to go to Germany, and others
had been taken becanse Lhey belonged to & particular group. Some of
those who had endewvoured to evade compulsory service referred to as
“tconvicts,”” with others picked up in munhonis, were reguired o go o
Germany and work for the Krupp firm. The evidence showed that
subordinates of the accused Lehmann bad been sent to occupied couniries
to scoure workers.  The weeoscd Lehmano bimsell went to Pards in 1942
in order to take part in the negotiations concorming group reerwilments,
In October, 1942, an employves of the Krupp firm, Hennig, was sent to
Fratce to assist 1n Lhe selection of the drafted individuals for the Krupp
firm. The number of French workers employed by the Krupp firm in the
Cast Steel Factory at Fssen rose from 293 in October, 1942, 1o 5411 in
March, 1245,

The accnsed Tehmano had a Ksupp representative go to Holland in
Qctober, 1942, who remained there for two yeurs in order Lo assisl in
securing Dutch workers for the firm. The number of Dheich workers
emploved by the Krepp firm in Bssen rose from 33 in June, 1942, to about
LAY in Murch, 1843, Likewise, a Kropp representative was senr to
Belgium. He stayved at Liege from where Belgiun workers were senl Lo
the Kropp fiem.  Many of them were treated as *' conviets.”  After the
usnal period of three monihs of punishment they became so-called ** free
workers,”

Dawch workers whoe atiempted to escape from compulsory service in the
Erupp firm, were arrested, confined in the penal camp, and returned to the
Krupp firm,

Czech workers who were sent o Essen for training for work in the
Berthawerke, were required to sign contracts. If they escaped and were
recaptured they wwere first senl Lo a labour edocation camp, and while
confined there they were requited to work for the Krupp firm.

Penal camps were maintained by the Krupp tiom at Grusonwerke, at
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Friedrich Alfried Huctte and at Essen, Those at Essen were known as -
Dechenschule uand Neerfcldschole,

In 1943 it becaune apparent that slave Iabourars reported to the Gestapo
for punishment, were not always sent back o ithe Krupp frm after the
capitation of their seplenees, In Oclober of that year the accused von
Buelow made plans and laid down the conditions for the operation of a
penat camp of its own by the Krupp firm at the Gusstablfabrik. In Janunary,
1944, comarruetion of the camp was under way., The accused von Buelow,
took it ypon himself to make sure lhatl tron bars woere installed in the
windows and that locks were put on the doors, and that an air raid shelver
was provided for the gnards. About 90 per cent of the inmates of this
penal eumnp were Belgians, the remainder being Freach, haliae, Polish,
Yuposlavisn, Bulgarisn, Chinese snd Algerian,

The Dechenschule penal camp, referred to ahove, was surronnded by
barbed wire and patrolled by a goard. The inmales were goarded at all
times, even while at work in the Kropp plants, Upon their arrival they
were told that they were prisoners, and their heads were shaved. They
were 1ssued convict clothing. They could not leave the camp without such
ET )

The Inmates were deliberately assigned to heavy and ditty work in plants
of the Krupp firm. The food, consisting of liguid and little <lse at night
wag guile inadeg oate for men performing the labour reguired by the inmates.
Boeause of the wnproper nourishment at deast 15 died on aceount of illness
and malnutrition.  Mistreatment and bcatings were a daily occurrence in
the camp. The beaten and sick men were denied medical assistance. They.
were also denied religions consolztion. As an air raid shelter they were
allwed to use only & trench, althoegh adequate ait raid protection was
available nearby. As a result 61 of them lost their lives when the trench
was hil in an alr raid.  After the destruction of Dechenschule, the penal -
camp was transferred o Nerifeldschule, where the conditions were even
waorse,  Acvcording to a withess, the inmates hurl actually 1o fight for a
drv spot on which to slecp at night. Those wha lost were forced to stand
on their feet all night. _

Rotly the Dochensehule and the Nerrfeldschule camps belonged to and

“were managed by the Krupp firm,  The inadequate faciliticy that existed
there were provided for by the firm’s officials. The ftrm was responsible
for supplying adeguale air raid shelters. The food was provided for by the
firm.  The guards were members of the Krupp Werkschutz,  The inmates
warked In the Erupp plants to which they were assigned by officials of the
firm. Medical treatment was also the responsibility of the firm. The
prizoners wers beaten by the guards in the firm's employ.

The evidcnee showed thal the responsibilily Tor these (wo penal camps wag
not limited to the accused von Buelow. - Each off the other accused, cacept
Loeser, Pfirsch and Korschan, participated in the establishment and
muintenance of the camps.

Civilians from PFoland and Russia were firsl brooght to Essen jn larpe
numbers in 1942, In Janwary, 1942, the Gussiahllabrik employed five
Fussiang and 67 Poles. In Apeil; 1942, 315 Russians and 462 Poles wers
cmployed. By the cnd of the year, the Cusstahlfabrik employed 5,787
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Russians and 1,046 Poles. In October, 1944, 3,535 Russiung and 1210
Polish workers were employed. The decline in the number of Eastern
workers from 1943 wntil the end of the war was caused particularly by the
evactation of sections of the Gusstahifabrik, and the workers were laken
to other plants of the Kropp firm.  Eastern workers were also cmploved in
the Krupp plants Flmag, Suedwerke, Berthawerke, the Friedrich Alfred
Huetie and at the Germagiawerke.

The Bastern workers, like the Russian prisoners of war, were treated
worse than all other classes of forcign workers, with the cxception of
concentration camp victims and the inmates of ** labour education camps.”
The evidence showed that vpon their arrival, they were put under goard
behind barbed wire in very bad camps @ thoy were brought buck and forth
to work under guard,  They were compelled to wear distinpuishing badzes,
The food was of very poor quality and, not sufficient In amount. They
were required to work very hard and received wvery little compensation.
Their treatmeni was mosl inhuman.  The states of Dastern workers was
declarcd 1 be that of prisoners.  In a2 memorandum 1o the work managers,
dated !3th March, 1942, the accused Tho stated : “° The Russian civilian
workers are to be treated ln the same way as prisoners of war. Any
symparhy 15 False pity, which the courts will not accept as an excuse.”” The
accused von Buclow volunlarily sided in the restriclions placed vwpon these
people. In spite of govermment orders to the contrary the accuscd von
Buelow continued to oppose the remowval of the barbed wire fences round
the camps.

The camps in which the Pastern workers wers confined were overcrowded,
very dirty and inadequale in many wiays.  Long before the damage eaosed
by the Allied air raids on Fssen, the housing of the slive labourers by the
Krupp firm was totally inadequate. The sanitary and medical facilities
were appalling. T addition their lives were constantly in jecpardy due to the
loeavion of the camp in Lhe very centre ol the danger arey and the lack of
protoebion against air raids,  As a result muny of the Fastern workers Tost
their lives.

The food furnished to the Lastern workers empioyed by the Kreopp firm
was deplorable.  Hassel, s subordinate of the woewsed von Buelow sakd
when Krupp cmployees protested on behalf of the Russian civilians that
" ohe was dealing with Bolsheviks and they ought to have: beatings
substituted for food.®”  As shown by a svrvey made on Tth May, 1943,
four-iifths of the Hastern workers who had died af a Krupp hospital died of
tubprotosis and maleotrition.

Russian workers were compelled at all times 10 wear a badge * Osi ™'
(East) and the Polish workers were compelled 1o wesr 8 badpe “ 1P in
order thal they might be distinguished, 3t was the rule that cscaping
Russiuns must be shet.  These worlers included old mer and women and
children and pregnant women. In 1943 some of the Fastern children
employed by the Kropp firm were ftom twelve W sevenieen years ofd, T
1944 children as youne g5 six vears of ape were wsslzned for worle.  Ruslern
workers were beaten as part of their daily routine. The evidence showed
that these beatings took place in the Kreupp plants as well as in the camps.
Severa! Russians woere boeaten to death on warioos occasions. Ko aclion
wiis taken agaimst the colprits.  The number of atrocities comomitted azainst
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#he Eastern workers in the Krupp planis was such that [t was a matter of
combnot knowledge there,

The wilisarion of concentration camp labour for the anmament programme
wis at first restricled o employment in armament plants by the 5.8, itsalf
within its camps. The firsl chango in this systemn was inaugnrated on
toth March, 1942, on the basis of conlerenees wl Hider®s headyuareers,
whin iL was announced that concentration camp inmates were to be used
to i preater cxlenl but only within the concentration camps themselves.
Shorély thersatter the accused Erich Mueller, made a propesal to Ilitler
for the setting up of a plant {o produce solomatic AA-gunsin a concentrtion
camp.  The Krupp Avschwitz praject was a part of this propramme,  The
gvidence showed that the Kropp fiem was desirous of obtaining skilled
labour through the comcentradoen camps for 1he achievement of their
indnstrial ends and that this method of recruidog slave labourers was no
maller of necessity.  The accnsed Erich Mueller discussed the emplovment
of congentration camp inmales with Ilider. The evidence showed that the
accused Alfried Krupp, Houdremonl, Loeser, Fberhardt, Korschan, Tho,
Lebhmann and Pfirsch were alse actively involved in these eiforts.

On the 11th March, 1943, a specisl confercnce was held hetween the
aceused Houdremont, Korschao, Mueller, Eberhardt and several of their
subordinates from ihe wehnical office in order to discuss the extent of the
damage dane to the Fuse Planl ai Essen by bombing, 11 was decided o
sebmil a propasal to the government authoritics for the cvacuation of the
remaining machinery from the fuse factory In Essen and to resume production
in large scule at o fuctory at Auschwitz, The plan was approved.  In June,
1243, the Krupp firm staricd 1o employ coneentraiion camp inmaies in
Auschwitz, By the end of the month approximately T80 persons were
setually working for the firm there. By the middle of July, 50 persons were
engaged in the manuwlacturing of equipment and toecls and another 130 on
repairs and installution machinery. In Seplember, 270 persons  were
eraployed, and it was contermplated that by the end of the year 6N0-65G
people could be used.  Befors full-scale preduction could be had, however,
the offensive of the Russian Anny forced the Erupp firm to give up the
plant at Auschwitz,

These concentration camp lnmates were of many nationalities, lucluding
Poles, Frenchmen, Crechz and Dutchmen. The majority were of Jewish
religion.,  Muny were in very poor physicdl condition.  They were bualen
and otherwise punished by 5.5 guards. The lood lurnished 1o thom was
meapre, insuwllicient in both valume and nutrition valee,

The fucls connected with the Berthawerlke lead to the same conclusions.
Here again, it was shown by the evidence, that it was net only known by the
Krupp firm that concentralion cump labour would necessarily e reg uired
to Tulfill the programme, but that the fact of availability of such labour was
used ax a means for expansion.  The labour wsed for the canstruction of the
Kmupp owned Berthawerke consisted almost enticely of imprisoned Jewish
labour. About 4,000 of them were assigned w e construclion of the plant
b Julw, 1943, _

In their application to the Reich Association Iron for the approval of a
plan for the sturling of construetion on a steel works ai Marksiacdt, the
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Direktorinm of Fried. Krupp in Essen, stated with reference to the sourees
of munpower that ** betore long, 3,300 Jows who are working on the spot
ns bpilding workers, can be released for the above-mentioned worl™
Again in the monthly report of the Berthawerke for July, 1944, reference
wis made to the negatiations which Look place with the armament command
comeerning the vse of 300 Jews for track-luying on Lthe fiving range. In
April, 1944, 1,668 concentration camp inmates were employed wf Bertha-
werke. By July of that year, the number had increased to 2,610, and in
Ootober of that year Bernhard Weiss of the Flick firm had estimated oo
his ¥isit to Betthawerke that approgimastely one-half of the wtal labour foree
of 12,000 consisted of concentration camp inmates. These conconlraticn
camp workers were interned in nearby camps.  They were in a bad state of
health, and some of them could not wilk at all without aid. They were’
badly clothed. The inmates worked without any morning meal and for
twelve hours with ooly ong bowl of soup.  Their food was so poor thal they
sought for food remains, and bepeed for scraps of food. A doctor employed
by the Eropp firm who observed the poor appearance of the concentration
comnp inmates cmployed, reporled thet: *° In spite of all efforts we could
not change in detail the system of the work to be done by Lhe concentration
camp detainess, which was really responsible for the bud state of the
detainess.” '

The avidence also showed thal the eoncenlration camp inmates had been
beaten hecause they did net propedy perform the work Lo which they were
assigned, as a result f not koowing how toe work the machines. Tho
beatings administered to them By the supervisors was with a whip made of
iron with rubber. Coofvrences were had belween Lhe competent plast
managers and the members of the 8.5, during which the malter of punishing
the concentrution camp inmates was discussed. The housing furnizhed o
the concentration camp inmates wuas most inadeguate, and the lHves of the
inmates were in danger as the plant was oot furnished with proper air raid
shedters for the workers.  During air raids, the concentration eurnp inmates
hud 1o remain in the plant while other employess were permitted o leuve it.

The evidence showed that the Krupp firm had desirously employed
conceniratiof camp inmates in various other plants a3 well.  Thos approxi-
mately 200 female concentration camp workers had been assipned o the
Tuse plant erceled by Krupp at Wuestegiersdorf in Silesia in 1944, All of
them were Jewish and of Hungarian and Yuogoslavian nationality. They
were progired as a result of negolistions between Lhe Krupp firm and the
5.8, Concentration camp workers consisting of Hungarian and Polish
veomen, ¢f the Jewish faith were emploved ai the Eoupp Geisenheim plant
on the Rhine wntil March, 1945,  Concentration camp inmates had also
besn employed by Lhe Krupp firm at the Elmag plant.  After the Erupp
Krawa planl had heen evacuated fTom Alsace to Gormany and restablished
in Nurembers and Kulmbach as the Suedwerle, the Dircktorium sent the
wecused Lehmann to the 8.5, Main Economic Administration at Oranienburg,
to arrauge for the allocation of concentration camp inmates. Lehmane
reported thal at Oranicnburg he was informed thal coneeniration camp
Buchenwild was the camp to which they should apply. The accuscd lhm
#nd Tebmann then stared negotiatioms with the commander of the
Buchenwald concenlration camp, with the result that 2,000 female concentra-
tide cummp inmates were allocated 1o the Krupp fitm.  An cllort was also
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madc by the Krupp firm to obtain 2,000 male concenlraltion camp workers,
but in vain. Five hundred and twenty of these were later selected by Krupp
officials and sent to the Kropp plants at Bssen.  These female concentration
camp inmates ranpged in age trom 15 Lo 25 years. They belonged to the Jewish
faith and had because of their religion been lorcibly removed rom Lheir
homes in Czechoslovakia, Rumania and Hungary in May, 1944, and
transported to Germany, The camp at Humboldstrasse in Essen, main-
tained by the Krupp firm and wsed for the hoosing of these 320 famaie
concentration camp inmates, was in every respect deplorable. The housing,
sanitary and medical facilities were extremely bad, the protection against
air raids consisting only of open trenches. After the barracks had been
burned down in an air raid in Oclober, 1944, all the inmates were crowded
inte the patched kitchen building. Puring another air raid in Decernber,
1344, this building was also hit and thereatter the entire population lived
it Lhe callar of this bombed-out building.  The food was very bad, and only
one meal was served each day, They did not have two blankets each as
prescribed by the 5.5, The Krupp fiom furnished them with only one
blanket. The mistreatment of these girls was a matter of commeon
knowledge.  Althowgh these conditdons were known to all responsible
parties, no efforis were made to improve things.

In February, 1943, a subordinate of the accused Lehmann loarned thiet
the 5.5, did not plan to permit the concentration camp inmates to remain
glive und thus be liberated by the wdvancing American troops.  Ile advised
Lehmane of this plan and alse the members of the Dirckloriom, Afller a
discusszion of this matter by the Direktorium, the accused Jangsen acdvised
the accwsed Lhn and Lebmann of the decision of the Direkiorium to have
these concentration camp prisoners removed from Cesen. On 17th March,
1945, the girls were marched to Bochum. There 4 train was made up lor
them fopether with 1,500 male coocentration camp inmuites. They were
shipped castwards under 8.5, puards. With the exception of a few girls
wha had suceeeded in excaping shortly before, nothing further bas been
discoversd about the fate of these Jewish girls eraploved by the Krupp fipm.

The evidence showed that the accused Krupp, Loeser, Houdremont,
Mueller, Tanssen, Ihn, Eberhardt, Korschan, von Boelew, Lehmann and
Kupks had actively participated in the endeavours of the Krupp firm to
cmploy nol only prisoners of war but also concentration camp inmates in
the armament production and o a grealer o lesser extent were responsible
for the deplorable and inhuman conditions accorded Lo them,

{w} Evidence refating fo Count fV—Coaspirecy to Commit Crimnes against
Peace, War Crimes and Crimes againgt Humeanity
The evidence telied vpon in support of this Count js Lhe same as that

submilied by the Prosecution and the Defence under and in connection
witly the Faregoing three Counws 1o which reference therefore may be made.

3, THE OPFINION OF THE TRIBUMAL 0N COUNIE T AND TY {C].'{IHE'E ACAINET
PEACE} OF 11TH JUNE, 1948

On 12th March, 1248, after the Prosecution had rested its case in chief,
the defendants filed 2 motion entitled, ** Maotion of the Defence for Acguiilal

on the Charee of Crimes apainst the Peace,™
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Irt the motion, the defendants moved that the Tribunal “ should decide . . .
that the defendants are not guilly in this respect,”” referring to Counis [
and 1% of the Indictment.

Tn connection therewith, bricls were filed, the memorandum of {he prosecu-
tion being dated 20th March, 1948,

During the szssicn of 5th April, 1948, the Tribunal, through the Presidsut,
states az follows 1 * Before yoo proceed with the other wilness, Doclor, we
desire to dispose of 2 motion that hay been mude,  On 12th March lasi,
the defendanis filed a joint mation for an acquittal on the charpes of crimes
apainst the peace. We construe thiz to be a motion for a judgment of not
guilty on Counis T and 1% ol the Indictment on the pround thut the cvidence
is insutbicient as 4 matter of law to warrant o judsment against them on
those Counts. '

“ After a careful consideration of this meotion, the Prosecution’s reply
thercto, and the briefs aod the evidence, we have come to the conclusion that
the competenl and relevanl evidence in the case faifs to show bevoad a
reasonable doubt that any of the defendants 35 guilly of the offences charged
o Counts T and IV, The motion accordingly s granted and for the reasens
statcd the defendants are acquitied and adjudged not guibiy on Counts I and
1Y of the Indicement.  An opinion, stating in more delails the reazons of
our conclusion, will be filed at a later date.™”

(1) The Opinion of the Tribunal v o whole

The above-mentioned opinion which was sobseguentily prepared and was
filed on 11th Juns, 1943, after recalling the events set out above, proceeded
as follows :

In Counl T of the Indiciment, all of the defendants (') are charged with
Crimss against Pearce,  This Countis freguenlly relerred Lo as the *° aggres-
sivewar Count . In the fourth Count, all of the defendants (1) ure churged
wilh having parricipated in the formulation of, and execution of a commeon
plan and conspiracy Lo commit, and which is alleged to have invalved the
commission of Crimes ggainst Peace.  This latter count i3 ofien referred Lo
as the ** conspiracy Count ™’

*As sueted in Lhe judgment of the International Military Tribunal, the
charge in the Indictment © that the defendants planned and waged agpressive
wars are charpes of the utmosy gravity., War i esseéntially an ewil thing,
Its consequences are not confined to the belligurent states alone, bal aflect
the whole world.

* To initiste & war of aggression, therefore, is not only an international
crime ; i is the suprame intermutional erime differing only from other
war otimes in that it contains within itself” the acenmulated evil of the
whole,”

* Judgment of the International Mililury Tribunal, ¥olume T, page 136 of
Oificial Documents, Trial of the Major War Criminals.

1t is difficylt W Lhink of more seeious charges whick might be made
against any individval than those conlained in the two Counts in gquestion,

(*) Daging the Tnal hevsever, the Prosecolion iade a motion to ssend the lodictnant
‘50 73 to eliminate the accusc) Kupkcs, Lehmant and von Buelow from Count T and
Count IV,

H
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Realizmng ikis and the attending responzibility upon us, we have carefully
weaighed the evidence offtred in view of what way suid in the judgment of the
International Military Tribunal.

Article 11 of the Control Councit Law Mo, 10 provides in part as
follows : '

1. Each of the Following acts is recognized as a crime :

‘(@) Crimes against Peace.  Iniliation of invasion of other counirics
and wars of apgression in vielation of international laws and
treaties, incleding but not limited to planning, preparation,
initialiom or wagitgy a war of aggression, or a war of violation
of interpational trewlics, agreementy OF assurances, or parlicipation
in & common plan or conspiracy for the accomplishment of any
of the foregoing. . . .°

*2, Any person withoul regard Lo nationabity or the capacily in which

he acted, is deemed to huve committed a crime as defined in parsgraph t
of this Article, if he was (&) a principal or (¥ was an accessory to the
commission of any such crime or ardered or abetted the same or ()
Look a consenting parl therein or () was connecled with plans or
enterprises involving its conmission or () was 2 member of any
organization or proup connected with the commussion of any such
crime or () with relerence to paragraph 1 (o, if be held a high political,
civil or military (including General STy position in Germnany or in
one of its Allies, co-belligerents or satellites or held high position in the
financial, induserial or economic life of any such country.’

** The following articles appear ip * Military Government—Germany,
Ordinanee Mo, 7, Orpanfzation and Powers of Cerlain Military Tribunais ™ ;

ARTICLE IX
* The tribunals shall noi require proof of facts of common knowledpe
hul shall take judicial nodice thereof,  They shall also take jodiciat
notice of official governmental documents and rweports of any of the
United Mations, inclueding the acts and documents of the commiftess
set up in the various Allied countries for the investigation of war crimes,
and the records and findings of military or other tribunals of any of the
United MNations.
FARICIE X
* The determinations of the International Miltary Tribunal in the
Judgmments in Cuse No. 1 thal invasion, sgpressive 3cl8, 8 GEressive wars,
crimes, atrocities or Inhumsane acts were planned or occurred, shail be
binding on the tribunals established hereunder and shall not be question-
ed cxeepl insolur gy the parvticipation therein or knowledge thereof by
any particular person may be concerned.  Statements of the Inter-
national Military Tribunal in ihe judgment in Case Neo. 1 constitute
proaf of the facts stated, in the absence of substantial new evidence to
the contrary,’ .
* In the judgment of the International Military Tribunal, the conspiracy

and apgressive war Counts were discussed together, and the guilt or innocence
of each accused wpon the counts upon which he was indicted were alsp

goverad,
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* A detailed review in this opinion of «fl of the evidence offered by the
prosecution upon these two counts is not desmed essential.  Assuming that
all of the cvidence so presented s considered as creditable, it was vpon
Sth April, 1948, and is now, our considered opinton Lhat the requitements
for a finding of the defendanis goilty upon these two Counts have not been
met.  We do nol hold that industrialists as sech, could not under any cir-
cumslanees be found guilty upon such charges. Ilerein we state what we
construe to be the npecessary elements of proofl for conviclion upon these
twor Counts, and have concluded thal cvidenes of the same has not been sub-
maitted.  Thix conelusion having been reached upon 5th April, 1948, it then
appearcd to us that it was our duty to state it immediately, and not reguire
the defendants to offer furiher cvidence upon these two Counts.  The obvious
result of not baving taken this course, would have been to put the defendants,
who otherwise would not know the views of the tribunal, in the position of
gxposing themselves to a situation which we do not deem consistent with the
rights of every defendant, namely, the right to have a fair trial.  One of the
requitemeaints is that the Prosceution shull sustain the burden of proving each
defendant guilty heyond a reasonable doubt. The tribunal, having deter-
mined that the Prosecution had failed to prove each defendant guilty beyond
¢ reasonable doubt upon the two Counts in question, sntertained the thonght
thal the only possible effeet of having the defendants present evidence npoh
these two Counts would be, that in domng so, proot of facts required lor
conviction might then passibly be produced ta the advantage of the prosecu-
tiont. It is our opinion that such a course would net be in keeping with our
jdeas of justice.  JU was because of Lthis that we announced our conclusion
in the manner in which we did in open court upon Sth April, 1948,

The omnion recalled that:

** Tn paragraph | of Count T of the Indictment, it 15 alleged that all of the
defendants, * with divers other persons, Including Gustay Kropp. von
Bohilen und Halbach, Paul Goerens and Tiritz Muoeller, during a peried of
yeurs preceding Bth Muy, 19435 commitled Crimes againgt Peace ag defined
i Article I of Control Coungil Law Mo, 10, in that they participated in the
initiation of invasions of other conntries and wars of aggression in vielation
of internalional [aws and treaties, incloding but not limited to planning,
preparation, iniltslion, and wuging wars of apgression, and wars i violation
of international treaties, agresments, and assurances,’

* In parapraph 2 of Count 1, it is stated that the defendunis © held high
positions in the palitical, financial, industrial aod economic life of Gerorany
and commitied Crimnes against Peace in that they were principals in, acces-
gorics o, ordercd, abelicd, 100k a consenting part in, were congected with
rlans and enterprises involving, and were members of orgunizatons and
zroups, including KRUPP, connected with the commission of Crines against
Peace.’

** In parapraph 3 of the fimst Coont, il i said that the ©invazions and wars
referred to and the dates of their initiation were as [ellows ; Avustria, 121h
March, 1938 ; Czechoslovakia, Ist Cetober, 1938, and 15th March, 1939,
Poland, 1st September, 1939 ; Denmark and Morway, Sth April, 1940;
Belgium, the Metherlundy and Luxemboorg, 10th May, 1940 . Yugoslavia
and Greece, 6th April, 1941 ; the USSR, 22nd func, 1%4] ; and the United
Siales of America, 11th December, 1241,



106 AT.FRIET FELIYX ALWYN KRUPP

The Tribunal then continued :

“ Tt is now ¢lowr thal the wars which the delendants are alleged o have
participated in the initiation of were wars of aggression.  However, cun it
be said that the defendants, in daing whatever they did de, prior to lst
Scplemnber, 1939 did o knowing Lhat they were parlicipating in, taking a
consenting part in, aiding and ahetting the invasions and wars set oul in
paragraph 37

“*I'he International Military Tribunal required proof that each defendant
lied actus] knowledge of (he pluns Tor ac least one of the invasions or wars
of agapession, in order to find bim swilty, 18 wis stuted that, * Bvidenoe
from caphured documents has revealed that Hitler held four sacret mestings
10 which the T'ribunal proposes io make special reference because of the light
they shed wpon the qeestion of the common plan and agprossive war.’

“ Contlaning on, it was stated, ° These meetings: toak place on the 5th of
November, 1937, the 23rd of May, 1939, and the 22nd of Awngust, 1939 and
ihe 23rd of November, 1939.°

* Then the tribunal said, © At these mectings important declataiions were
mads by Hitler as to his purposes, which are quite unmistakable in their
Letms.

I finding Hess guwilty on the spereasive war Counland on the conspiracy
Count, the International MHitary Tribunal clearlty indicated that in its
opinion a defendant could ba found guilty even If he had not attended one of
the four meclings refereed Lo sbove.  Likewise, we do nol holfd that a
defendant cannot be frund suilty unless he auended one of the mectings.

** Schacht was indicted under Counts I, conspiracy and II, waping
aggroessive war, atd e was found eot gailty by the Inlernational Military
Tribunal, . .

¢ But rearmumicnt af itself is not eriminal under the charter. Tobea
Crime against Peace under Article & of the Charter it must be shown that
Schacht carried out this rearmament as part of the MNavi plans 1o wage
aogTessive wars.”

“* As It was necessary i the case of Schacht, it 1s necessary, with respect
lo Lhese defendants, that 11 be shown that they carried owl rearmament © as
part of the MNawd plans 1o wuge ageressive wars,’

" Speer was lndicted on all four Counts.. He joined the Nazi Parcy in
1932, In 1934 he was made Hitler’s architect and became a close personal
confidant.  Shoruly thetealier he was made a department head in the German
Labour Front and the official in charge of capital construction on the stafl
of the deputy to the Fuehrer, positions which he held through 1841, On
15th February, 1942, after the death of Fritz Todi, Speer was appointed
chicf of 1the Organization Todl, and Reich Minister for Armaments and
Munitions (after 2nd Scprember, 1943 for armaments and war production).
The pasitions were supplemenied by his appointments in March and April,
1942 as General Plenipatentiary for Armaments and as a member of the
Central Planning Beard, bolh within the four-year plan,  He was a member
of the Reichstag from 1941 untit the cnd of the war.,

*The tribunal stated that it was of the opinion that * Speer’s activities
do not amonnt ta initating, planaing, or preparing wars of aggression, or
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of conspiring to that end, He beeame the head of the armament indusiry
well after all of the wars bad been commencad and were under way.,  His
activitles in charge of German armament produoction were in aid of the war
effort in the same way that other productive enterprises ald in the waging of
war, bot the Tribonal i not prepared 1o nd thar such actvities involve
engaging in the common plan to wape agpressive wuar as charged under
Count I or waging aperessive war as charged nnder Count 1177

. If Specr’s activities were found nol 1o conslifule © waging ageressive
war T we mosl certatnly cannol find these defendanis poilly of iL

“TIn the Charter of the International Military Tribunal vnder II Juris-
diction and Geoeral Principles, we find the following ;

*Article 6. The Tribuna! culablished by the agreement referred Lo
in Article 1 hercof for the trial and punishiment of the major war criminals
of the Europesn Axis countries shall have the power to fry and punish
persans who, acting in the interssis of the Evropean Axis conntries,
whelher-as individuals or as members of organizations, cominitted any
af the following crimes,

* The following acts, or any of them, sre crimes coming within- ths
jurisdiction of the 1ribupal for which there rhall be individual
responsibilicy

S Crimnes graimst peace ;. Namely, planning, preparation, iGilialtion

or wiging of a war of ageression, or a war in violation of inlernational
treaties, apgreements, or assuratces, or parlicipation in 4 commoen plan
or conspiracy [or Lhe aceomplishment of any of the foregoing ;
M War Crimes @ Namely, violations of the laws or cusloms ol wat.
Suwch violatiens shall include, but not be limited to, murder, ill-treatment
or deportation to slave labour or for any other purpose of civilian
population of or in oceupied lerritory, murder or dl-ireatment of
prsoners of wir or persons on the seas, killing of hosiages, plinder of
public ar private property, wanton destruction of cities, Lowns or
villages, or devastation not justified by military necessity ;

“fe) Crimes against bumanity : Namely, murder, exterminatiom,
cnslavement, deportation, and other inhomune acs committed against
ary eivilivn popalation, belore or during the wugp, or persecutions on
political, racial or rcligions grounds in execution of or in cofnection
with any crime within the jurisdiction of the Tribunsl, whether ar nol
in violalion of Lhe domestic law of the country where perpetrated.

* T.eaders, orgunisers, instgators and geeomplices participating in the
farmulation or execution of 2 commen plan o CODs prasy 1o cOmMmEL any
al tha foregoing crimes are responsible for all acts performed by any
persons in execulion of such plans,” '

““The prosccution contends thal o be guilty of parlicipation in the
preparation and waging of aueressive war, under Count IT of the Indictment
in the case before the International Miiitary Tribunal, it was not oecessary
that the individeal be one of the small circle of conspirators around Hitler,
fior be informed of the decisions tuken in that cirele.  Purlicipation In the
preparaiion and waging of amercssive war, it is claimed, wus ohviously con-
sidered a crime different from participalion in Lhe common plan to wage
BERTESLIVE Wur,
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“ The prosecution claims that the conclusion follows that pariicipation
in the prepuration of or waging of aggressive war s a crime different from
the crime of participation in the common plan conecived by Hitler to wage
aggressive war ; that is, to e guilty of such parlicipation, i1 i3 not hecessary
to have attended the conferences at which aggressive war was planned, or
to be advised as 1o whal took place at them, and that such participation may
take place even in advance of the crystallicaton of a conspitacy to wage
apgressive war.

* The Progecution further says that Contral Covuneit Law No, 10 makes not
only the preparing of or waging of sggressive war criminal, but aiso mukes
criminal participation in a common pian or conspitacy, having as its objec-
tive, such preparing or waging of aggressive war, [t is claimed that it
follows that participation in a plan or conspiracy for the accomplishment of
agts of the character adjudged by the International Milicary Tribunal to
constitute preparing or waging aggressive war ynder Count 11 of the Indict-
ment filed before that tribunal, 15 criminal, even thouph neither the con-
spiracy nor Lhe acts form part of the © Iazi Conspiracy * charged under
Counti. [1ig alko contended thar both law and legic support this con-
clusion and that if an individual can be puilty of preparing for, ot waging
aggressive war, even though he did not participate in the conspiracy around

- Hitler, there would appear to be no reason why a group of individnals should

not be held responsibic for collectively conspiring toward the same end.
Tt 15 claimed that this is whut the defendants did in this case.  The claim is
masle that acting tegether, but not as part of the * Nazi Conspiracy °, they took
action that had as its object, fitst to prepare, and them to wage agnressive
war and that everything thai these defendanis did they did in concert with
one ansther, and thet the end uchieved, sither legal or illegal, was accont-
plished throwgh their callective action.

" We cannot conclude that there were (w0 or more separate conspiracies
Lo aceotaplish the same end, one the * Narl Conspiracy * aond Lhe other the
* Krupp Conspiracy *, Tt must be remembered at all times that in Count L,
it is alleged that the defendants participated in crimes against peace, the
initfation of invasions of other countnies and wars of agpression and, in
Connt IV that they participated in a conspiracy to commit the crimes against
peace, and that the invasions and wars referred to, and the dates of their
initiation were as follows @ Austriz, 12th Mareh, 1938, Crzechoslovaki,
lst Cetober, 1938 and 15th March, 1939 ; Poland, 1sl Septernber, 1939,
Denimark and Morway, $h April, 1940 ; BRelpium, the Neotherlands and
Luxcmbourg, 10th May, [940 ; [Yugoslavia and Greece, 6th Aprl, 1941,
the U.S.8.R., 22nd June, 19417(%:  and the United States of America, [ th
December, 1941, . .

“ As the invusions and gegressive wars listed above are those sol oul in
patagraph three of the ficst Count of the Tndictinent, the prosecution has the
burden of proving that these specilic invasfons and warg of aggression were
the ones in conncction with which the defendants cither conspired, as
aiteged in the fourtl Count of the Indictment, or in which they participaled,
ay asserted in the ficst Count of the Indicument.  Afl of the allepations of

(1 The words in brackets did net appsar in the actual text of the Judgment but appear
in Count T of the Indicrment, sununatised o)l pages 71-3,
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Count I are * incorperated in * Count IV, Conseguently, the above allepa-
tjon 28 to invasions and wars of agpression and their dates is parl of Count

Iv.

“For the above reasons we concluded that the prosscution failed to
prove any of the defendants guilty by the requisite degree of proof on either
Count I or Count Y and that accordingly none of Lhe defendunts s guilly

on Counts 1 and 1¥.°

fiiy The Concurring Opinion of Presiding FJwdge H. C. Anderson

Judge Andetson agreeod with the opinion sel out, but filed 2 concurriog
opition, his ** appreach to some of the goestions involved in Counts 1 and
IV of the Indictiment being somewhal dificrent.™ ]

After having recalled and guoted the relevant parts of Counts I and IV
of the Indictoent, the pertaining provisions of Control Council Law No. 10
on which they are based and surveyed in brief the origin, growrh and impor-
tance of the Krnpp lirm, Judge Anderson turned Lo certain matters of gencral
application in the following words (1)

“ There aré certain matters of general application which must be stated
in the outset of this suvestigation.  They must be borne in miod throughowm
the discussion.  The fitst is that this Tribonal was created o administer the
law. It is not 2 manifestation of the political power of the victorious

- helligerents which is quite o different thing. The second is that the fact that
the defendants are alien encmies is to be resolutely kept out of mind. The
third is that considerations of policy arc not to influence a disposition of
the gquestions presented.  Of these there are but two @ (=) what was the law at
the time in question and, {¥) dees the evidence show prima fueie thal the
defendants or any of them wielated it. The fourth is Lhat the defendunts
throwghoul are presumed Lo be innoceni and before they can be put to their
defence, the prosscution roust make ool a prima _facic case of guilt by com-
petent and refevant evidence. It is true that the procedural ordinance of
the Military Government for Cermainy (US) provides that © they ((he Tri-
bunads) shall adopt and apply e Lthe greatest possible exient . . . non-
technical procedure.” But peither the members of this Tritunal aor the
people of the nation prosecuting this case regard the presumption of innoecnce
as nothing more than a technical role of procedure. Nor do they, or we,
think it a mere rhetorcal shsttaction Lo which {ip service will suffice.  Upon
the contrary, in addition to its procedura]l consequepces, it is a substantive
right which stands as a wilness for every defendant from the beginoing 1o
the end of his trial.  The fifth is that Gustav EKrupp von Bohlen is not on
Arial in this case.  He 1s alleped o have been a eonspirator with the defen-
dants but his declarations, acts, and conduct are not Winding on the defen-
dants unless and unlil the existence of the critninal conspiracy charged in
the Indictment hus been pring facie proven affunde and then only Insofar
as they can be regarded as having been in furtherance of the alleged criminal
purpose.  The sixth is that it is a fundamental principle of criminal justice
that criminal slatules are to be inlerpreted restrictively ;  thut enminal

(%] This statement of prnciples was guoted it the Jodgrnett in (ke fRigh Compand
Frigf (Trial of ¥on Teeb and Othersh, ** emitling only auch porGons &= had particular
applicaticn to that case “The Krpp THef], as a statement of the poociplsys that we deem
conirolling in the appreach to the instant case.™
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regponzibilily 18 an individoal reatter ; that criminal guilt must be personal.
The seventh is that the application of ex pess foeto laws in criminad cases
canstitutes a denial of justice nnder international law.(') Henes, if il be
conceded that Control Couneil Law No, 10 is binding on the Tribunal, it
nevertheless must be eonstrued and applied tothe facts in a way which will
not confiict with this view.™

Judge Anderson continmed :—

* This 15 alsa the position of the Prosecution, for General Telford Taylor,
Chief of Connsel for War Crimes, in his recent repori 1o the Seerctary of Lhe
Army on Nuenberp Trials, smong other things, said this

*No one hayg been indicted before the Nuroberg Military Tribunals
unloss, 0 my judgmmnent, theee appeared to be substandial evidence of
crimingl condwoct wnder accepted principies of mlernational penal
law.*

““The trial before the 1M, T, involved the construction and application
of the London Charter in respect, among other things, of Crimes against
the P'eace as therein defined, in their relaion w cxisting international lavw.

“Tt Iz quite obvious [rom the brief that the Prosecution relies mamly .
upan the conspiracy Count, The reason Is not difficult to find and guite
understandable. Tt is, that only upon this Lheory ean the particular defen-
dants be charged with the acts and decluradons of Gustay Krupp.  The
Prosecution was allpwed wide latitude in its etfort to establish a prima tacie
case of conspiraey ws the basis for the wse against the defendants of Gustay
Krupp's stataments and activities. A great mass of ovidenoe was pro-
visionally admitted vpon the amsumpiion thut g prima tacle case would be
made. When this [ailed, such evidence was incompetent as against the
defendants.

* The emphisis upen the conspiracy charee makes ji appropriale 1o co-
sider that Count first.  Contirol Councfl Fiaw No, 1O does not define con-
spivacy, nor does the London Charter.  But in construing the latter dacu-
ment, the .M. T, did so in the following paragraph -

*The Prosceution says, in effect, that any significant participation in
the altairs of the Nazi Patty or government s cvidenee of o pariicipation
in a censpiracy that iz in itsell etimingl.  Conspiracy is not defined in
the Charier.  Bulin the opinion of the Tribunal the conspiracy must be
elearly outlined in its criminal purpose. 10 must not be oo far rermoved
from the time of decizsion and of action.  The planning, to be criminal,
must nat rest metrely on the declarations of a party programme, such as
are found in the 25 points of the Nazi Party, announced in 1920, or the
politicul athinnations expressed in Mein Kompf in later vears. The

-Tribunal must examine whether 2 conerete plan to waps war cxisled,
and determine the parlicipunts in that concrete plao.’

" Applying this rule, the LM.T, held proof of actual knowledps of the
concrete plans of the ™ ael government 10 wage aggressive war to be essential
Lo a comviclion under the comspiracy Count.

* Upaon the other hand the Prosceution hases its case wnder both counts
upon the asserted legal propositions

(4 Dmingy Wright ; * The Law of the Wumberg Tral," American Janengl of fnter-
national Law, Vol 41, January, 1347, p. 53,7
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* Crimes aguingl Peace comprehend at least that any persam, withouwt
regard to naticmality or the capacity in which he acts, commits a Crime
against Peace if he knowingly participales in developing, furthering, or
executing a nalional policy of aggrandiscment on the purl of 8 country
10 use foree in order (4) to take from peoples of other countries their
lang, their property o their personal freedors, or (B) to violate inter-
national treaties, agreements or agsarances ; of IC he knowingly partici-
pates [n a common plun or conspiracy to accomplish the foregoing,.”

Ay g cotpllury It is lnsisted that the requisite’ criminal intent can be
shown by praof ¢ that the defendunts intended, without regard to and without
exnct knowledge of Hitler's plans, that military power be used for the
apgrandisemenl of Germany or be used in violation of treaties.” ™

““In @ truly outstanding brief thuere is a valiunl effort on ithe part of the
Prosecution to justify the departure from the definilion of conspiracy given
by the LML.T., lor it wus doubtless realized, and properly, that 1o do 4o was
vital to the vase apainst the defendants.  This is the crux of the case. The
cotttention 15 1o substance, that whereay 1n the Indictment before the T.M.T.
the conspiracy charged was that originated by Hiller and his intimates, for
Ceconvenicnes eulled the © Mazi conspiracy *, the conspiracy here is 2 scparate
and independent one originated in 1919 by Gustay Krupp and the then
odficials of the Krupp concern, long before the Mavi seizure of power.

“Tn un effort o make the statement of its theory conform In part at Teast
to the lanpusse of Control Couneil Law Ne. 10, the alleged * Krupp con-
spiracy ' is tersely described in the brief in genecal lerms as follows @ Act-
ing together, bul not as a part of the ** Nazd copspiruey *', they (the defen-
dants) took action that had as its object first, to prepare and then o wags
sgaressive war,  As will presenily appear, this considered alone dags notl
accurately represent what 1 coneeive to he the Lheory of the Prosecution and
althongh manifestly not intended to be so, Is sumewhat mislcading and con-
lusing.

*The idea that independently of povernmental aulhority the owner or
controller of a private enterprise, together with his employees, in this day and
time, could formulate and execute a criminal combination to commii
vrimes against the peace as defined in Contral Council Law Moo 10 is so
unique-and far-reaching in ity imphcations thut the mers statement of it at
onece gives rise to ithe question of whether the prosecution’s eontention has
ot been misunderstood.”’

Judge Anderson found il advisahle to remove any doabts on this score by
quoting Lhe relevant parts from the brief and opemimp stulements of the
Prosccution.  He drew special attention to the following conclusions made
by the Prosecution :

“ofhe conclurion folfows from qlf this {preceding diveyssion) thal participa-
fion In the preparation or waging of agopressive war 5 a crime different from
ter crime of pardicipation in the common plon conceived by Hitler to wage
dggressive war ; thal 1o be guilty of such participation ii i3 nol necessury o
attend the conferences i which aggressive war was plasned, ot Lo be advised
as to what took pluce at them ; wnd that such participation may fake place
even in gadvance of the crvvtallization of o conspiraey fo wage aggressive war.
{Emghasiz added.)
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“ Bince Control Council Law We. 10 makes not only the preparing or
waging of appressive war criminal but also participation in a common plan
or conspiracy faving as its abjective such preparing or woging, it (ollows Lhat
participation in 4 plan or conspiracy for the accomplishment of acts of the
character adjudzed by the International Military Tribunal to constitute
preparing or waging under Count IT of the Indictment filed before that
Tribunal is cominal even though neither the conspitacy nor the acts form
part of the "MNazi Conspiracy’ charged under Count 1" (Emphasis added) . . .

** The activities of these defendants were economic and pelitical in
character. That ix, they contribuled to the preparation and waging of war
not by direct military action but by supporting a policy of aational aygrandize-
mrent.  DPrimarily, these defendants assisted in marshalling the resources
first of Germany and then of the conquered countries to increase the military

power of Germany, (Emphagis added),

Judge Anderson then went oo

** Having in mind the definition of conspiracy nnder the Londen Charter
laid down by the 1.M.T. and hersin-above quoted, the conspiracy of which
cight of the defendants before that Tribunal were found guilty was the con- .
crete plans to wape appressive war which were formulated by Hitler as early
ag 1937 and diselosed by him 1o a fow of his Lop leuders in four scoret key
conterences held on 5th November, 1937, 23rd May, 1939, 22nd Awgnst,
1939 and 23rd November, 1939, This Tribunal is bound by this finding-
with respect 1o the cristence of 2 commeon plan or plans lo Wage agerossive
waty and no other such plans are shown by the evidence in the present case,
Indved, in eamestly pressing the conspiracy charge contzined in Count IV,
the Prosecution does not contend at all that the defendants participaled in
these plans bul az indicated in & wholly different plan which it is insisled
amountied 1o a Crime apaiost the Peace.  This is not easy to follow bat it
must be understood If the Prosecution’s contention s comprehendsd.
Just how radical is the depasture from the conspiracy as i was found to be
by the LM.T. 15 indicaled by the following further quotation from the brief:

“The sctivities of the Kreupp firm in preparation for war longantedated
its alliance with Hitler. When Gustav Krupp entered into an agreement
with the then heads of the German state in 1920 Lo preserve Germany’s
rearmamenl potential for 4 future strogele, Hitler was the leader of an obscore
political movement.  ft world be clearly absurd to say that the inreition with
which this, and other activities of the Krupp fivmt in implementation of that
decizion, were formed, iv o be determined by proof of the presence ov wbsence
of kawwledge af decisions taken By Hitler fiteen years later.  The continued
activity of the Krupp firm in support of Hitler, after it became evident to
all that he stood for aggrandisemnent of Germany at the expense of its neigh-
bours, teinforees the conclusion that its achvilies at all Gmes had this as ils
pudpaose, but it is not, and could not be, the only proof of such intention.”
(Emphasis added.)

Y It Is further contended that in ordet o conviet these defeudants under
the conapiracy churge it was not necessary as held hy the LMUT, with respect
to the conspiracy there involved that the Prosecution show knowledze on
their part of Hitlec's plans w wage aggressive war as they were found to be
by that Tribural. Upon the conlrary, it is insisied that it was suficient to
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show merely * that the defendants intended without regard to and without
eaact knowledge of Hitler’s plans that military power be used for the
agerandisement of Germany or be used in viplation of Lreaties.”

" Az further indicaling how radieally the prosecution has departed
from the rationale of the opinjon of the 1M, T, and the construction it gave
the London Charter, the following additional passage from the brief is
equally iiluminaring : :

' To be guilty of purticipating in the preparation . . . of griminal war
it is not necessary 1o show that the defendants believed or lutended that
employment of Germany's military power would result in actual armed
conflict.  Whether or not a waur welually peeurred would depend on the
attitude taken by the victim nations to the threat of force, I the
military power of Germany was so overwhelming as to make resistance
futile, there would be no war, yet the aggrandisemeni of Germany
would as surely have been accomplisbed through the employment of
military power as though a successlul war had been concluded.’

** By way of contrast to the foregoing theory it will be observed from the
guotation herein-above, the LM.T. stated the question before it to he
*whether & concrete plan {0 wage war existed, . . L7, which obviously 1s
quite & different thing from the prosceulion’s contention,  This alone, it
geems to me, would be a sefficiont answer to the conspiracy count. To
furiher consider the matter, however, it becounes necessary to determing
whether the conlention cailined by these passages from the bricl has any
sopnd Jegal basis either in Control Counct] Law MWa, 10, the London Charter
or international customary Iaw,

“The *Krupp conspiracy ’ is alleged to have been formed in 1919 by
Gustay Krepp in conjonction with the then odlicials of the Krupp concern,
Cmly three of the defendants in this case were connected with the hrm ai
that time and it is conceded that *none of them occupied a sufficiently
important position to justify charging them with the responsibilicy for
decisions taken al the end of 1920.° But it is sought, nevertheless, 1o hold
themn liable for those decisions upon the Lheory that they participared in the
execution of the alleped conspiracy, The other delendsnts, became con-
nected with the firm at various times over the period from 1926 to 1937 and
it is sought 1o hold them relroactively responsible for the original agreement
between Guystav Kropp and bis Lhen associates ; for thal apresment and
oot its execution, is the gist of the offence of conspiracy which is complete
from the moment the combination or confederacy is formed.

“ N 3w also coneeded that wtmate authority to settle the problems which
faced the Krupp fitrm in 1919 as a result of the Verzajlics Treaty, and omt
of which the alleged conspiracy arose, resled in Bortha Kropp and her hos-
band, Gustay Krupp, whe actnally exercised the proprietary management,

**Whether it be called the ' Nazi conspiracy °, the * Erupp conspiracy”,
or by some other name, to be a crime under Contrel Ceuncil Lasw Ko, [0 or
the London Charter, a conspiracy must mesi at least three requirements ;
(1) There must be a conergte plan purticipated in by 190 or miore persons |
{2} the plan must aot coly have a crinunal purpose but that purpose must
be clearly outlined ; and () the plae must not ba too far ramaved from the

tms of decision and of action.
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Y It is conceded, of course, thal it must be shown that the conspiracy had
a crimingl purpose,  Inoan cffort to bring this essentisl element of the offence
within the language of Control Council Law No. 10 and the London Charter,
the alleged eriminal purpose iz, as aiready said, slated in geheral tecms as
being ® firsl 1o prepare and then to wage sppressive wur,” Buot as also
ndicated this is wnintenlicnully misleading, When considered in the light
of the evidence there is no cantention that the allered * Krupp conspiracy *
volved a concrels plan to wage apgressive war clearly oullined in its
crimingl purpose.  Blpon the contrary, when converled from the absiract
to the conerete and reduced to its essentials, the real contention 1o this case
s that in viclation of the terms of the Treaty of Versailles, Gustay Krupp and
his then associates entered into an agreement in 198 wherebhy the armament
poiential of the Krupp firto was 1o be scorctly preserved with & view 1o utili-
zing it 1o aiding the rearmament of Germany i and when some firfure gavern-
menl embarked wpor & reqrmament prograpune in Support of o national
pufiey of agerondiiement.”™

Tudge Anderson then surveyved the evidence submitted by the Prosecution
tn support of its above-mentioned contention and coscluded :

* The foregoing evidence is sufficient 1o show that, notwithstanding the
prohibition in the Versuilles Treaty, Gustay Krupp, in 1919, decided to
maintain ke firm’s armament potential consisting of a nueleus of ils skilled
cmployees, to the end that if and when the German government was again
in the market [or war material, the firm would be in a position to re-enter
that field of activity.™

He then drew aclendion to the fact that the Prosecution expressly diselaimed
an intention 1o level un ailack against Lhe business of mukiag arms as such
and went on to say that the Prosecution ' concedes, and properly so, that the
*armourer”s teade is no paore Inherently uonlawful than that of the soldier
or diplomat ; all of these professions revolie around war and statecralt,
hut that does nol make themn cominad per xe.”  This is 4 realisation that even
under its theory of the law, in onder to make the Krupp organization amount
to a criminal conspiracy, it was necessary to show that the decivion made by
Gustay Krupp in 1919 was made with 4 criminal intenl and amounled to a
Plan to accomplish an illegal obpeetive ; and further' that the defendants
participated therein with knowledge of its criminal character and swith like
intent. To show these essentia] facts the prossculion places much siress
upon bwo sentences plucked from an article writlen for the Krupp firm in
July, 1940, by one Schroeder who was the hewd of the firm’s accounting
department and submitted to the Hiph Command of the Cerman Armed
Forces.

““These sentences are as follows : “Without government arder, and merely
out of the conviction that one day Crermany must aguin fizht to rise, the
Koop firm have, from the year 1918 to 1933, malatained emplovees and
wollshops and preserved their experience in the mannfacture of war malterials
at their owe cost, although preat damage was done to their workshops
through the Versailles Treaty, and cmployees and machines had in part to
he compulsorily dispersed.  The conversion of the workshops to peace-
timne production invoelved losses, and as at the same Lime, the basic plan of a
reconversion to war production was retained, a heterogencous programme
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as the'resuld, the cconomic outcome of which was necessarily of litue valoe ;
but only this procedure made it possible alL the beginning of the rearmament
period to produce straight away heavy artillery, atmour plates, tanks and
guch like in large guantities.’

* The emphasis of course [z upon the rather dramaric and ambignous
phrase “fight Lo rise ", We are not enlightencd s to just whar it means.

** The foregeing sentences in which the phrase appears are from a lengthy
document described by the Prosecution when it was intreduced in evidencs
as a key docoment.  The circumsiances under which it and a companion
document were prepared dernomstrate, | think, thil the phrase © fpht fo rike °,
whatever was meant by it, canpoot be viilized to give a criminal character to
the aclivities of these defendants in pursuing their duties az employess of the

Krupp firm.

Tt seems hardly ncecssary to arpue thal, in the [oregoing circamstances,
ithe plirase © fight to rise again °, ased by Scheosder nearly dwenty years afier
the conspiracy is alleged to have originated with Gustav Krupp ; and after
the period of preparatiom was over and the war wall under way, cannot be
otilized to give g criminal characler to lhe wetivities of lhe defendancs,
Apart from af) other considerations, it nod onky was not mude in conmeelion
wilh or furtherance of any criminal conspiracy or plan to prepare or wage
war bud, it shows, as already said, that it was in furtherance of the legitiinate
interests of the firm from a strictly privale bosiness slundpoint and this
while the war was at its haipght,

* Considered objectively and in the praper contaxt, it is at [aast plausible
thal Gustav Krupp's decision made in 1919 was a calcolated business nisk,
Here was 3 man fuged with the loss of a larae part of whal doubtless was a
profitable business that had been built up over i long period of veurs. He
conclided there was a strong possibility that the obstacles then preventing
him from engaging in that Geld of activity wonld secaer or later be removed
by the repudiatton of the Versutlles Trealy or otherwise, and (hat the Germuan
Government would then be apain in the market for armament. 1n this
situation he decided to be prepared to, at that time, imumediately re-engage
in that business, When, in 1933, his caloulation proved to be correect, the
Erupp firm was ready to begin the produclion of urms at once thus no doubt
gaining a considerable advantape over its competitors. It s true thid Lhé
resuit was a contribution to the rearmament of Germany but it iz not con-
iended thut in reaching hiy decision and formuelating his plan Gustavy Kropp
had any idei of aiding in that project execpt for a profit,  Upon the con-
trary, as is said, the Prosescution concedes that his decision was not made for
purely patriotic reasons and it is shown conclasively that when the ficm did
begin the production and sale of armarments the prices were (xed ai a fipurs
which enabled it to Tocoup the losses susiained in preservimg the OGrm™s
armament poiential during the period from 1219 te 1333 when the pro-
dociion of armament was prohibited. In this connection it cannot be,
regsonably suid that in muking his deeision Cusiavy Krupp was influenced
by the desire te make stmament for Genpany alons or that such was his
intention. TUpon the contrary, the only reasonable view is that his decision
way madé wilh the intention of re-engaping in the armarmenl basiness penerally
when the opportunity denied him by the Versailles Treaty same, This jx
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conclusively shown by what happeped. In 1933 or shortly thereafter, the
Kropp firm did exactly that. It not ooly manufactured armament for the
German government but diligently sought the more profitable business of
other governments apparenily without diserimination.  Hence, under the
cvidence in this case, it Is not an altogether unregsenable vicw that Gustay
Krupp would not have made the same decision unless he had belicved that
it was to the firm's financial interest.  The continued insistence even during
-the war on profits and the cflorts to recoup prior losses throogh high prices
charged his government pegatives the idea that he would have incurred the
hazard for what he later claimed fo have been.patriotic reasons. But this
view may be laid aside,

- ¥ The Proseeution’s position would be unassailable from a factval stand-
paint il the charge were that Gustay EKrupp frmuluted and, in conjunclion
with the then oificials of the firin, executed a plan to violate the disurmament
provisious of the Versailles Treaty,  Indesd when-it is considered in the light
of the evidencr ollered to support it, this necessarily scems to be the primary
basis fur the conspiracy charge.

* It 15 shown beyond doubt that Gustavy Krupp did 45 claimed and slso
that in many respects he practised a gross deception vpon the Inter-allied
Contral Commission which was set up 1o supervise the compliance with the
disarmament provisiens of the Treaty, This conduct on Lhe part of Gustay
Krupp was indefensible from a moral point of view. But however repre-
bhensible from that standpoint, it was in my oplnion no crime per se either
ugder the London Charer or Control Council Law Ne, 10,

* Under the construction givea the former by the IM.T. the conspiracy
to coramit crirmes againg the peace involving violations of a treaty is con-
fined to a conereie plan 1o initale and wape war and preparations in con-
nection with such plan.  Conto] Councl Law Mo, 10 15 to be likewise
construed.  Independently of the government, the firm of Krupp could not
wapge war within the meaning of Control Council Law Wo. 10 or the London
Charler, nor wus it apparently possible thal it could do so.

“*In this conpection it is interesting to note that the LALT. polntedly
refrained from a finding on the specification in the indictment that the
Defendanis there had viclated the disarmaraent clauwses of the Versaifles
Treaty, or basing a conclusion thercon,  Yel we have that specification
repeated here as a primary basis.™

Tudge Anderson then pointed out that the Prosecution’s theory of an
independent °° Krupp Conapiracy ™, considered in the light of the evidence
presented a serious question of jurisdiction, He drew attention to the fael
that comspiracy to commit @ crime and the commission of that crime are
sepatate and distinet offences, and then went on :

““It is not contended that the particular defendants were parties to the
alleped eriminud agreement at the time it was first formed.  Upon the con-
trary il s sought Lo hold them retroactively responsible under the Anglo-
Saxon common law rule that those who join a previensly formed conspiracy
are equally liable with the others for the original agreement. Tt 15 not
necessary Lo stop to inguire whether, under the construciion given the Tendon
Charter, the Proscoution can invoke this rule of the Anglo-Suxon common
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law. The decision as to several of the defendanis in that ease, for instance
as 10 Specr and Troenitz, makes it extremely doubtful,

* However this may be, it is obvious that under the Prosecution’s theory
gf an independent * Krupp conspiracy * it iz sought 1o held the defendints
guilty of an offence which was complete in 1919 and it js this thut poses the
jurisdictional question. _

** This 15 an adf koe Tribunal. It was created as an instrumeniality to
admunisler the provisions of Control Counedl Law No. 10 and lor no other
purpase.  Comntrol Council Law No. 10 was enacted for the express purpose
of giving effect to the terms of the Moscow Declaration of 30th October,
1943, and the London Agreement of Hth Augost, 1945, and the Charter
jsaued pursuant thercie.  Both the Moscow Decluration and the London
Agreement which are made integral parts of Control Council Law No. 10
tefer exclusively to war criminals whose crimes were commitied in connec-
tion with the series of wars initiated by the Wazi Government on st Septem-
her, 1939, So here we have & Tribunal drawing 108 jurisdietion exelusively
from: the fact of 1 series of particular wars called wpon to take counizance of
an alleged offecce which was admittedly nneconnected with any of the plans
to wuge the particalar wars upon which the jurisdictioc of the Tribunal
depends snd which was committed in the time of peace iwenty years helore
the cuthreak of any war and at a tirme when ihe defendants were not * alien
enemnies ' within the meaning of the laws of war.

“To sustain this view of the case would be a radical departure from
ihe laws and customs of war. (') It was, 1T venture to think, to davold such
an anomaly that in the case before it the ILM.T. resiricted the scope of the
congpitacy denounecd as a erime by the London Charier to a conergle plan
which led to the initiation of war and which, tom a standpoint of time und
cansation, was not so remote from that action as to preclude it being con-
gidercd an essentisl part of the fact from which the Tribunal drew its
jurisdiclion, namely, the particnlar wars themselves, . . .

* Apart from any question of whether the requisile parttivipation on the
part of the particnlar defendants was shown, a deferminative inguiry is
whether Lhe agreement made in 1219 by Gustav Kropp wiih the then
officials of the Krupp [irm constilules a common plan ot conspinwy 1o
commit a crime apgainst the peace as defined by Control Council Law Neo. 10 .
and the London Charter.

**As already said the Prosecution occasionally use the alternative
cxpression, ‘1o preparg or (o wage war,” in stating the alleged criminal
purpose of the “ Krupp conspitacy.” Bul it is obvigus thut there is no
serious contention that it embodied a coperete plun to wage war. To
rapeat, the Grm of Koepp could noi wage war or aid in deing so independently
of the Germpan governmenti and 3l waz nol apparenily possible that it could
do so. Upon the contrary, in order o make the theory conform e the
language of Conirol Councll Law Mo, 10 and the London Charter it ia
necessury to regard the alleged criminal purpose of the plan (o have been
to prepare to aid in the preparation for war through the manufaciure and
sule of armament, it and when swch 2 progrumme should be adopted by

(M O Gen. J, H. Motgan, K.C. Nurmberg and After, The Quoerferfy Beview, QOctober,
1547, London,™
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some fytere German governmenl.  The guesbion then i whether such a
plin was a crime against the peace.

‘It 73 worth poiniing out that whatever was trme from 1928 onward,
-1t is @ debatable question ax 1o whelher aggpressive war or 4 conspiracy to
Lhat end was a critne under interngtional customary law as it stood [n 1919
when the afleged confederacy was formed by Gustav Erupp aond the Lhen
officials of the Krupp .

* To give an allirmalivs angwer ta the Prasecution®s conlention, 1 yenture
to think, would he to extend the concepl of conspiracy even beyond the
limit {ixed by domestic common law of the Anglo-Sazon nations io say
nothing of international [aw as laid down by the LALT."

After having associated himself with and quoted the declrines on pre-
paration for crime in relation (0 & conspiracy and ils fimitations, expounded
by Frauciz B. Sayre, in an article in the Fehruary, 1922, issne of the Harvard
Leow Review and by Wharton in his book, O Crimingl Leow, Yolume 11
Section 16035, pp. 1863 1864, Judge Anderson stated :

** Under this doclrine it scems clear that if the manulacture and sale of
semaments for profit can be regurded as preparation for war io a criminal
sense it can only be so if done In complicity with the plans of some agency
capable of planning, mitating and waging war and which in fact docs so,
or as the result of 4 special stalale : olherwise, there is no crime in any
event for, as Mr. Wharton points out, the preparation must be regarded
ax a mere condition and not a juridical cause of the oflence which was
actually commilicd. In ihe pressor case, conceding the mast that can be
reasonalbly said by the Prosceution of Ousiuy Krupp’s decision in 1919,
it iz obvious that the crime of agpressive wars beginning in Saplember, 1932,
from which this [ribunal draws its Jurisdiction, as well us the preparation
therefors, resulted not Mrom that decision but from the collateral intervention
of Ilitler as the head of the Mazi Government and his collaboeators.

** In connection with the contention that mere preparvation for war alone
is a erime, E. B. Schick, of the University of Calilforniy, writing in ihe
Universicy of Toronto Law Jowrnced, Volume ¥IL, pages 27, 40, makes this
highly pertinent comment :

*Tatetesting among the delicts declared to be * Crimes against
Peace ™ 15 the provision according to which the planning or preparation
of an illegal wur consiilules an inlernational delict. Tt wounld sesem
that this legal innovation, if it were to be accepted as a precedent for
possible prosecations of future war criminali, could render eriminally
mesponsible, ub any ime, every individual, cverywhere. As a role it s
impossible to kaow in advance whether the plannisg or preparation of
verfain acts is to promote an Blegal war. MNor is il pogsible Lo ascertain
whether serviges rendered in times of peace in order te strengthen the
military and ceonomic war polential of 4 state, and—by doing so—to
guarantee national as well as mmternafional security, will be conserued
at soms later date as contribntions to the planning and the preparation
of an illegal war ; or, would anyone doubt that the present search for
new, and more eifective, woupons carfied on so saccessfully by
scientists, industry, and top-raoking officers of the victorious armies
and navies under the leadership of the three mast powerful of all
peace-loving nations is being inlensificd for any but security reasons
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*The artiels in which the foregoing passage appears was obviously
written aficr the indictment was retrned butl before the judgment of the
LMLT. weas rendered.  As will be seen the Tribunal was apparenily equaliy
aware of the danger pointed out by the author and avoided it by the
goenstruction it guve the langwage of the Charter defining crimes against
the peace.

“In demonsteating this iU will also booome apparent that within the
exception menlioned by Mr. Wharton, neither the Controel Council Law
No. 10 nor the Tondon Charter can be regarded as a special statule making
indiclable preparations for the crime of wppressive war apart from the plans
of those by whotn thal crime wus commiited or capable of being committed.
It seems to me that this was pointedly and decisively showu by the TM.T.

* There ix, I think,” Judge Anderson continned, ** no justification for the
wiew thatl the .M. T. considered mere preparation apart from planning and
mitiation to be a separate and distinct olfence, and, hence, thal a conspiraey
to prepare for war 1o Lhe absence of and apart [rom the conercte plan to
initiate and wage agprossive war was 4 crime wgainst the peace.””’ :

Further on Judge Anderson states that in his opinicn it seems obvious
“ that Lhe theory of 2 * Krupp conspiracy ° Lo prepare [or war, earried to ity
Togical copelusion, woold nocessarily ancan that, pranted the required
griminal intent on the part of the participants, they would be guity of a
crime even though no German povernment ever planned, initiated or waged
an agpressive war and even i the armament purehased of Krupp had becn
nsed exclusively Tor legitimate purposcs,

1 am not pursuaded that thers is apything in Control Council Law
Mo, 10 or the London Charter thal justifies that anomalous conclusion.

" In my gpinion, | plaoning, preparation and initiation ’ as these words
are used in the London Charter and Control Council Law Ne. 10 are io
praciical effect the same as a conspiracy to wage war. They are merely
deseriplive of the aciivities prereguisite 1o the crime of aggressive war and,
to be of determinative signiticance, must be conneeted with a conerete plan
of some agency capable of waging war cleardy tutlined in its eriminal purpose
and, motesyver, mosl 1ot be oo far removed from the time of action and-
decision . .7

Alter having summardsed and commented upen the evidence given by the
Raitish General and lawyer, I H. Morgan, K.C., who appeured as 8 witness
before the Tribuoal, the results of the Nye Investigations o the Senate of
the United States and {he Diary of Mr. Bodd, 0.8, Ambassador to Berlin
during the rearmament period, which all went to show that the allied
nxtions were fully aware of the rearmament which took place in Genmany,
Judge Anderson stated :

* This, of course, would not justify criminal candact, if any, on the part
of the defepdants. It is pertinent only as bearing upon the guestion of
whether the defendants had reason to believe that the parbioular aclivities
in which they were cngaged would be considered indictable voder inter-
national customary law, Meedless to say, however, for such evidence to
be of any sipnificance a lack of knowledge of the Nazi plans for aggressive
war is Lo be presupposed.

13
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" I1is, of course, a somewhat dilferent case whers wsade and custom has
culminsted in 4 conerele expression of the law as, for instance, in the
Hagoe rtes of Land Wacfare and the Geneva Convention.  In such a case
the enactment gives the required notics just a3 is Lrue n the case of statolory
municipal [aw or judicial precedent at common law, . . .7

“ That it was essential to the Prosecution’s case to escape the definition
of conspiracy given by the Lb.'l. has alepady becn adwerted to. The
view that this delinition was duc solely Lo the faci that the charze in the
Indictrent helore the LMLT. was the broad ' MNazi couspiracy * involves,
I think, & misconception. The Tribunal spoke not solely wiih reference to
the particular case. Ui was construing the language of the Charwer and
pronouncing a rule 1o be applied in ull ¢cuses of conspiracy based upon that
cnuctment, It cannof, I think, be sericosly contended that under the
same law the rule defining a conspiracy conld be one Lhing in one case and
another thing in another cusc. Swueh a view would 1ob the Taw of all
predicability, 1 would make the law depend upon the allegations of the
Indictment rather than to require the sufficiency of the charge to be tested
by the rule of [aw.

* Contrary to 1he Provecution’s contention, in my opinion, the restricted
Feope given the concep? of conspivacy by the LMT, was superinduced by the
commmendable desire to avoid a violavon of the principle embodied in the
maximm, salim erimen sive foge, mufta poerg sine Jege, This was accomplished
by making the definition conform to the continentul coucept of the offence
of complicity.™

This secrmed, in Judge Anderson™ opinion 1o corrospond with the view
expressed by Professor Donnedien de ¥abre, the French member of the
LM.T., in his article entitled : ** The Judgment of Nuremberg and the
Principle of Legality of Ofences and Penaliies™, published in Brussels in the
Review of Peral Law and Cripidnelogy Tor July, 1947,

Jodge Anderzon then torned Lo the contention made by the Proscoution,
that aceording 10 il interpretation of the perlaining provisions of Contoel
Council Law No. 10 and the principles of International Law, it was not even
necessary to prove that the accused believed or intended that the employment
of Gurmany’s military power would resull in actoal armed confllicl. He
commented upon this contention in the following words :

* I must confess that | am unable to {nd any basis in the language of
either the Control Council Law No. 10 or the London Charter for the legal
proposition stated by the Prosesudon as the major premise of its case.
In tuking it ay the basts for its case, 1t seems to me 10 be clear the Prosecation
has reverted to the conception of 4 *broad Nazl conspiracy 7 exemplificd
by the openly and widely proclaimed progronme of the Mazi Party and
Crovernment upon which the Prosecution based its case before the LMLT.
aod which Tribunal pointedly and decisively declined to adopi. The
Prosecution before #he LM.T. described the Mezt Party as the * inslrument
af cohesion among the defendants and their co-conspirators and aa instro-
ment for carrying out the purpose of their conspiracy®, whereas the
Prosecution in this case says, *in 1933, it {the Krupp firm) entered inio an

alliance with that party for the realisation of their common objective 7,
Judge Anderson then pointed out that there were many passages in the
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Prosecution’s brief which went to shaw that the alleged criminal purpose of
the so-called *° Krupp conspiracy ™' was in reality identical with the open
conspiracy of the Nazi Party even though it may have originated beforchand.
Judpe Anderson commented on this allegation in the following words :

It is sufficient to say here that throughout the brief there runs the
idea that the planin which the defendants participated or came to participate
was nol i conercte plan to wage war clearly outlined in its eriminal purpose,
as beld to be essential by the IM.T., but the national plan of the Nuzis for
gporandisement of Germany at the expense of other nations, which is
nothing more of Jess than to state the Naei Party programnme without
mentioning it by name.

** That in restricting Lhe concept of conspiracy to a concrele plan to wage
agpressive war the I ML T. decisively twected this idea is Loo clear for
argoment.  The grounds on which this was done cannot, | think, be
circumvented simply by changing the nume from a ¢ Nazi conspiracy * Lo
1 * Krapp conspiracy ', Henes, it is clear to my mind that to udopt the
Prosccution’s position as to the law would be to expand the concept of
conspiracy under Control Couoneil Law MNe. 10 beyond that contained in
ihe London Charter as constrocd by Lhe ITM.T. The latler Tritunal, 1
think, wenl {0 the limit fixed by the principle forbidding ex post faclo laws
and beyond thal I am unwilling to go.

**In concluding the responss to the contlention that the conspiracy among
private cilizens to * prepere for war * independently of and apartl from the
concrele plans of the Mazi (fovernment to wage war, [ cannot do better
than to repeat in part the quetation from the article by Professor Schick in
the Toronio Joursal, which 18 hereinabove cited ;

“Ii would seem Lhat this legal innovation, if it were to be aceopied
as a precedent for possible prosecutions of future war criminals, could
render criminally responsible, at any time, every individual, everywhers.
Az a role it ix impossible to know in advancs whelher the planning or
prepargtion of cerlgin acls is to promote an illegal war, Mot is it
possible to ascertain whether servicss rendered in itimes of peace in
order to strengthen the military and economic war potential of a state,
and—by doing so-- 1o goaraciee nudonel as well as international
security, will be copstrued at some later date as contributions o the
plamming and the preparation of an flegal war.”

" Az applied to the faels of the present caze, It i3 no answer, T think,
to say that in the cuse of a conspiracy cxelusively among private citizens
such as that here alleged, the question of criminal intent is the delerminalive
factor. An evil intention is not 2 crime.  To be of significance it must be
coupled with the real oe apparent possibility of doing the act contemplated.™

J udpe Anderson concluded -

** Fram what has been said it follows that, in my D]’JII‘HDH there s nn
basis for the Prosecution’s theory of an independent * Krupp conspiracy’.
Therefore, from a erimingl siandpoint the activilies of the defendants In the
production of armament can only be considercd in gonneclion with the
criminal plans of the Nazi Government.

" This thegry 15 coverad by the contention that the * Kropp conspiracy '
fuscd with the * Nazi conspiracy © upon the seizure of power by the Nazi
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Party. This presents a question of a different type. The iden of a * Krupp
econspitacy © independent und apart feom Lhe war plans of the Nari Covern-
ment has disappeared,  The gqueslion is ne longer wheiher thore was a
criminal plaa or plans for that essential element has been established by
the judgmeni of the T.MI.  The inquiry, therefore, is whether the evidenee
way sulligient to show that the delendants participated in soch plang wnder
circumstances that made them guilly ynder the conspiracy Count, ™

Judgs Anderson pointed out that i was trwe that Gustavy Krupp had
cmbraced Nazism shortly prier to the seizors of power by the Nwed Pary
und had contiousd his allegiunce therewfler. He had dlso plaved an
important part in bringing to Hitler's support other leading industilalists
and had, through the mediom of the Erupp finm, from time to time made
larpge seule conlribuliony L the Party dreasury. °F Bul,™ Judee Anderson
continued, ** under the facts of this case this conduct on the el of Gustay
Krupp cannot be charged against the defendants . Likewiss it was irue,
Judge Anderson pointed ont, that with the exception of voo Buelow and
I ocser, all of the accused had been members of the MNaed Parly, but their
connection with it *° wus confined in the main Lo the fact of membership,
ag was trpe of several millions ather Germans . Fisally, Judge Anderson
drew attenlion Lo the facl that ** after the ssizure of power the activitics of the
defendants consisied primarily i the performance of eheir doties as salaricd
emplovess of a private enterprise cngaged n the Jarge scale production of
toth armarent and peace-time products ", But, althongh as a matier of
course, rearmarnent 12 a part of the preparation for war, ** rearmament
itself,”” fudze Anderson conlineed, i o eriminal ™2,

Judze Anderson heldd that before the sccused s wetivities could be safd to
conslituts crimes against peace It most be shown that they were parties
to the plans of the XNaz Goveriment to wage aggressive war.  He Lthen
turned to the inguiry whether Lhe evidence was sullicient to show that the
accused participated in such plans ender circumstances which would malke
thern guiliy under the conspiracy Count in the following wouds :

“ Ik s esscniial therefore to determine whether the proof was sullicient
ta show that the defendsnts manufaclured and sold armument i the
gpaovernment with the knowledge that the product was going to be used in
some invasion or war of apcression against soother anation as thess terms
are defined in Control Council Law No. 10 and the Londan Charter, and
with the inteni w aid in the accomplishment of the cimingl purpose of
those initiating and waping such conflicr

** This question s not to be determined by oljective standards. Actual
knowledpe is required. ‘'Lhe rube applicable [n cases of ordinary neglizence
and similar actions has no place in criminal faw.

Y F apree with the Prosecution, howewer, thal it was not necessary to
show that the defendunts participuled in the four key conferences at which
Hitler disclosed o a Few top leaders his plans for an aggressive war. Nor
do 1 think the I.M.1. beld this to be essential.  In stressing the allendance
or non attendance gl these meetings the Tribunal way merely pointing out
the nccessity (ot actual knowledge of the criminal purpose and the sufficiency
or insufficicney of the evidence on that guestion and nol annouicing an
exelusive stapdard by which this essential fact was to be determined.  That
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thiz iz troe ix shown by the conviction vpon the charge of conspiracy of
both Hess and Ribbentrogs, neither of whom was shown to have aticnded
any of the conferences.

“The requisite knowledge, 1 think, can be shown efther Iry direct or
circumstuntial evidenee bul in oany guse It must be knowledge of facts and
circumstances which would enable the particular jndividoul o determine
not only that there was a conciete plan Lo inidate and wage war, but that
the conlemplated couflicl wonld be a war of aperession and hence criminal.
Such keowledge being shown, it must be further established that the accuszed
paiticipated in the plan with the felonious intent to aid in the accomplishment
of the criminal objective. In the individual crime of aggressive war or
conspiracy o thal end us contra-distinguished to  the  internationsl
definquency ot 4 stafe in reserting to hostilities, the individual intention i of
major importance. (1)

“ Bxeept By a fow of the top leaders ol the regime, the truth about the
concrete plans of the Mazis Lo wage war never heewme known antil after the
war was launched and all the facts and circumstances neccssary o 4
determinarion that it was an apgressive war probably were not Enown 1o
the general public in Germany uniil 4 considerable time thereafier.  Indeed,
the whale truth was Hikely nod senerally known yntil it was brought to light
. tn the trial befote the LALT.

“ Asindicaled by the judgement o that case, i ta doobtful if Hitler himscif
had Tully determined upon 2 conercle plun for a war of agpression much
pricr ke F937. Certainly prier o that time his top lepders and most
intintate associates did not have the knowledge which the ILM.T. held
necessary (0 make theic activibies conslilule participation in a criminal
conspitaey. To  these the information, as already said, was diselosed n
four secret comforences held on Sth November, 1937, 23rd May, 1933,
22nd Awpust, 1939 and 23ed November, 1935,

* But at the same time the penerul pubiic was being told quite a dillerent
story., The Mazi propaganda machine was poing fuli blast throughout the
rearmament period. [ wax inlended Lo cloak the concrete plans of the
Mari leaders to wpoe war and did do so noowithstunding thay the- Nazi
forelan palicy wus known everywhere, The nature and extent of this
propaganda is & matter of common koowledge, It is reviewed in part in
the judgrent of the LM.T, and need noi be repeated here, 3ot a reference
1 the findings there made and a resort to whai is now commuon knowledge
will show that until the vary owthbreak of war with Pofand, Hiler was
prociaiming his peaceful intenlions and signing non-aggression pacts with
some of the nalions subscquently aliacked,

“In the present connection it is important to remember two things.
First, the strict censorship which prevailed ever all news sowurces. The
German people were permilled to know onty whal Hitder wanted them o)
The second is that the propapands emanated from the heud of the povern-
maent of the nmtion which, ragardless of its decidedly ohjectionahle
charaeterisiics, was apparenily a legitimale one. I ds an histerical fact
that [or Crermans this was o consideration of hmportance, 1L of course

" Qingy Wrizhil,  The Law of 15e wrubere Trial,” Amevican Joarna! af Furer-
siafiement Lawe, Tarmary 15947 p, 33" '
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cannot be utilized to excuse crime and from the viewpoint of peace-loving
nations is highly regretiable. DBut it is nevertheless trne and o ignore it in
the. eonnection presenlly usder eomsideration would be to abandon an

objective approach to the question,

* Throughout the rearmament years, the period which the prosecution
contends lhese defendants had the knowiedge necessary to make their
activitics criminal, Hitler's propaganda apparently deccived the highest
offictals of foreign govermments wha were vitally interested and who
presumably had in hand all the information obtained through elaborate
intelligenee service as well as sralesmen eapericneed in jedging foreipn
affairs. These facts ure nol only common krowledge but a part of the
record in the trial before the LIM.T. of which the Prosscuilon claims this
Tribunal st take judicial notics.™

1 geems Lo he contended, ™ Judge Anderson went on, ©° thal the requisi(e
puilty knowledse on the part of the defendants of the pluns for aporessive
war can be Inferred from the inherent nature and extent of the Krupp
fiem®s activities in the rearmament field, together with the Fact that they or
some of them occupied high positions in the economic life of Germany
which necessarily brought them in contact with high government officials,
Mo such inference is permissible.  There is no evidence that any government
official or anyone clie informed any of the defendants thal the government
orders cxeented by the Krupp fitm were in comnection with concrete plans
for apgressive war.  Rearmament must leak the same whether for ageression
or defence. The fact that the defendants were engaped [n the manulaclure
of weapons ordinanly employed in offensive warfyre js not of detorminative
significance, Offensive warfarc ynd aggressive war is wot the same thing.
Offensive weapons may be, and frequently are, employed by a nation in
canduecting a justifiable war.-

* Whether such knowledge can be inferred from the nature of the accused’s
activities plus the fact that he held a high palitical or civil or military position,
or a bigh peosition in the financial, indusirial or cconamic life of Germany
iz clearly and conclusively indicated by the judgment of the T.M.T. as to
several of the defendants before it ; notably, van Fapen, Schacht, Dioenitz,
Frick and Streicher, all of whom were acquitted of the charge of conspiracy
on the gronnd that they lacked the requisiic knowledge of the Naxi plany to
wape agpressive war, A Tull discussion showing the activities of these high
ranking government officiuls 1s set forth in the opinion of the LALT. and
need not be repeated here. It 15 sufficient to say that in viaw of their
exoneration wilh respect to the essenual clement of the offenee now being
eonsidered, to say that privale husingssmen such as these defendants had
the requisite muilty knowledpe derived alone from the extent and natare of
their activities in connection with the manufacture and sale ol armament
in privals enlerprise and the high positions some of them held in the
econamic fife of the nation, would not only be an anomaly, it would be an
inconsistency which would cist a doubt upen the objectivity of the trial
and the purpose of this ‘Fribunal to admindster justice wnder the law .. 7

Jodge Anderson then drew atwention amoong otbhers o the following
passupe in the Prosecotion’s boief ;
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*In short, then until May, 1939, no-one in Germany coald bave had
Enowdedge of when and ggainst whom Germany would wupe her wars of
agaression. Before thit date, a few leaders of Germany had been advised
as early as November, 1937, thar Germany was prepared to resort to the
sword, il necessary, 10 pain her own cnds,  Aficr that dale, the military
teaders knew of Germuny™s inlention to invade Poland ; ée resi of the
German peaple learned of it with the invasion of Poland three months later.
Only for the shore space of three womihy can aryone he deemed fo fave hed
any specicl informarion gr fo Hitler s plans,  These were the men wio were
fitler's co-cansplrarors.  'The period of preparation, kowever, for Germany's
wars of aggression stretched back over a far longer period of time.  During
this period of time the defendants in this case rendered impertant services
Lo the Nuzi Govermment. Their participation in Nazi preparations took
place long before the plans to wage aggressive war were erystallized.

“The forepeing,”” ludge Anderson continued, **i: cquivaleni to an
admission . . . that the evidence was insufficient to show guilty knowledge
o the part of the defendaniz under che rule adopted by the LML, and shows
that the real contention in Lhis case is Lhat no more was required than
knowledue of the national programime of the Nurzi Party and Government,
That the LM.T. rejected this view iz bevond dispute.**

Judpe Anderion then dealr with the final question, namely whether the
aoeused woere goilty wnder Count | ocharging the plunning, preparation,
initiation and waging of the twelve specific wars and invasions referred to
i this Couat, in the following wards )

“ Asalready pointed out, the TALT. seems 1o have cegarded the * planning,
prepagstion, initiation and waging * of apgressive wirs as constituling two
. separate offences, one consisting of the acts of * planning, preparation and
imitiztion,” and the other of *waging * aggressive war. To repeat, the
oficnee of planning, preparation and inittation of wggressive warg is, in
practical effect, the sione as the conspiracy.  Here the determinative guestion
ia whether with the reguisite guilty knowledge the evidence was sufficient {a
show that the defendants were puilty of participating in Lhe planning, prepara-
tion und initiution of the particular wars charged in the indiciment.  What
has aleeady been said in connection with the conspiracy charge is a sufficient
anawer 10 1his questéoa.

** Thiz leaves for consideration the charge of waglng aggressive Warl,
Little space is devated in the brief io this question.

** The geilvities of the delendants insofar as Lhey related to the waging of
war confinued at ull times to be eonfined to the performance of their doties
as employees of the firm engaged in the manufacture and sale of armament
upon povernment orders and the participation by some of them as members
of the economic associalions existing in Genouny 4E the fime.

* The LM.T. refrained, wisely perhaps, from undertaking io formulate
a specific rule by which to determine what activities would constitute wagiog
aggressive war, bul by 118 decision wilh respecl (o several of the defendants
it conclusively demonstrated ity opinion ss to whal gotivilies would not
constitute that offence. A ieference to the verdict a5 to Sauckel and Hpeer
will suflice io zhow Lhis."”
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Judze Anderson mrade reference to the following passuge of the Judgment
of the LM.T. as repards Speer:

** The Tribunai is of the opiron that Speer’s aclivities do not amount Lo
initigting, plaoning, or prepacing wars of aggression, or of conspiring to
that end, Tle became head of the armament indusiey well afrer all the wars
dreeed heen corvmenced and were wnder wap,  His activities in charge of German
armament production were in abd of the war elfort in the same way as other
productive enterprises aid in the waging of a war ; bot the Tribonal is not
prepared to find thay such aclivibes involve engaging n the common plan
1 wage apgressive wur as charged under Count | or saging aggressive war
i5 charged under Count 11,

* The Prosecution had conwended )’ Judge Anderson went on, © that the
acguittal of Speer un the charge ol waging war was predicaed, not on the
eharacter of his activities but, opon the time of thair comimnencenent. ™

In dealing with this contention Judge Andersan said :

“The view of the Prosceution as 1o the rationale of dbe decision is
unsound in my opinion, for the following reasons

“r Figst: If the ground for the acquittal of Speer of off charges under
Counta | and 11 had been the facl thal be did not become head of the
industry until well after all the wars were under wuy 11 would have been an
easy matter for the Tribunal fo have said so and stopped there. 1f the
cowtention of the Prosecution 1s valid, then the statcmend cortained in the
Cthird sendenee g to the refation of peoductive enterprise o the offence
charged was pot only irclevant to the issue decidad and mere surplosagze
Imi was absolutely meaningless,

Y Becond - [ wil! be observed thal &s was lrue in Lhe case of Doenite,
as well as others, the Tribunal in Speer’s case exprossed lwo separate
conclusions, one with respect to the offence of fnitianing, planuing, and
preparing wars of aggression or conspiring Lo thar end, and the other with
rospeel Lo Cngaging in g commaon plan to wage war ay charged in Coual [ or
wiging sgprescive war a5 charged in Count II . . :

**Third . The facts with respoct to Spear’s activitics render the conclusion
cmbodicd in Lhe Prosecobion’s conlention unrcasonable when vicwed io the
light of the't importance to the war efford, Tt jg pertinent to nole that
Speer was appointed Reich Minister for Armament and Mauanitions abaut
seven months before the German Armed Forces reached Sralingrad and
aboul eleven monihs belore their disastrous defeat in thal decisive baltle.
His activities extended over a peviod of mare than three years, or about ong-
Ialf of the encre war peciod. To say that merely because they did not
cover & longer period of Hine, they did not umount o selicicnt participalion
is to deny the importences of armament production to ihe waging of war,
It is to say, in effect, that the war could have been waged as well duging the-
fast three wvears withoul the centralised and organised controb of armament
production by Speer during thal perfod.  This dogs not meel the lest of
Frarsom,

*If iv be conceded that the dueation of a pacticelar aclivity 15 proper ta
be considersd in dewermining whether the contribution Lo waging war was
# suhstantiel aneg, it js submitted that there can be no doubr ahout the fact
that a period of three years mests the requirernent in that respect. I this
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is true, the only explanation for the acquittal of Speer under Counts T and IT
ig that the Tribunal felt that, coneeding the requisile duration, the nutyre of
hig activities did nel constitute waging war within the meaning of the
inngwage of the Charter and that, it iz submitted, is exactly what the Tribunal
made plain when, in dispozing of Lthis case, they zaid in effecl that mearee
produclive en Lul;pri.':;u in aid of war eflorl docs nat constifuie waging war,

“*In Its relation to the defendants in the present case the acquittal of

Speur of the offence of waging war is pecoliarly significant, for he was the
poverimenl represenlalive whe exercised direct supervision over their
activifies as he did over those of all induslrialisls engazed in the war effort,
He was the official bead of the whole industrial programme (or the prodoclion
of armaments. 1t would be unprecedented to hold that the activities of
private citizens in the prodociion of armament constituted waging of war
when those of the official supervising those activitics did not constitute
that offence. So far as T am able o percgive, there is no reasonahble basis
for making such a distinction. . . . .

# As plready emphasised, the defendangs were private citizens and non-
combatants. None of them held, either before or doring the war, any
- posilion of authoriy comparable in fmporlance Ly that of either Speer or
Sauckel ; nor in any pormissibfe view of the eyvidenve can it fairly be said
that they collaborated with those conducting the war to the extenl that
Sauckel and Speer did.  Nona of them had any voice in tha policies which
led their nation into agpressive war ; nor wete any of Lhem privies to that
podicy. Mone had any cantrol aver the canduct of the war or over any of
the armed forces ; nor were any of them parties to the plans purswant to
which the wars were waged and so lar as appears, none of them had any
knowledae of swch pluns, To repeat, their activities in gonneciion with
the war consisted primarily in the performancs of their duties a5 employees
of 2 peivale enterprise engaged for profit in the manufacture and sale of
armamuent, together with membership by some of thon in lhe ccoaomic
and Lidustrial assoclitions organised to aid in the war effor,

“*Ta hald that such activities, constitite waging war, I venture to think,
would be a violaiion of the principle forbidding ex post facio law,

“The 1M T, held that independenl of the London Charler the waging
of aggressive war was a crime wnder interpational law,  This holding was
based on treacies and usages and customs of nations culminating in tha
Brigmd-Kellogy Pacl. Accepting  this  Inslromenr *as cxpressing amd
defining for more accurale reflerenee the principles of Juw already existing ’
as tiie IMUT. said was the case, in determining what aotivities were Intended
to constilule waging war, the langnage must be interpreted in the light of
tha grisling state of intemational thought opon the subjecl and the abjacts
sought ta be accomplished thersby, Whatsver may be the view of cxpores
in the field of criminology, in the eves of law-makers and laymen the ehject
of punishmenlt 4 o deler oehers from erime.  [n this particolar instance,
1 apprehend, the ahject soughi to be accomplished by making agrressive
Wil a clime was to deter those capable of inltiating that tvpe of war from
daing g0, The languags nsed 1o the Pact is 1o the effect that the signatories
renounced war @ @ matter of naffomel pofiey.,  Considered in the light of
the complexity of the whole problem, the wsage and custom which led to the
Treaty and the object sought to be accomyplished, it seewms to me to he o
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reasonuable view that the language used necessarily implies that only thasa
rasponsible for a policy leading to initiation and waging of aggressive war
and those privy Lo such a policy togsiher with those who, with a ériminal
intent actively canduct the hostilities or colluborale thersin, are criminully
liable in 1the event of war In viclatien of the Pact: for, it the threat of
punishmenl deters these, there will be no war and the object of the faw will
have been gecomplished, Upen the other hand, if the threat 1o the policy-
makers, leaders and their collabotators proves of no avail, is it reasonable
ta conclude that the law contemplates that the threat of post-war punishment
by a court exercising criminal jurisdiction held out 1o the mass of the people
will prove effective t To answer {his in the allirmative, it scems to me,
would be to ipnere everyday experience and indulse ia purely theoretigal
rather than practical thouwght.

* Moreover, to exiend criminal lability bevond the lzaders and policy-
makers and their privies to privafe citizens called upon o ald the war effort
necessarily grnbodies the concept of mass punishment. ‘o say that private
citizens who participatle to g subslanal degree in the war ellort after the
policy-makers and leaders have plunged the pation info war are subject Lo
indictmeant in a crlininal court, notwithstanding they had no veoice ot control
in the conduel of the war or ik ioitiation is (o say thal there is 1o practical
Limit to the number who can be held responsible where the conllict 15 what
12 known as total war. This concep of mass punishment, in my opinion,
% &0 inherenlly obnoxious, both from a legal and moral standpoint, that
it would he an unreasonable consiroction 1o say that it way conemplated
by any system of law founded upon justice. To enforce it would be an
execution of power rather than aon exercise of judicial anchocity, It wonld
be 1o anoounce a role which provides no practicable slandard for the
zuidance of those bound by it.  This would be of no service to the cuuse of
justice under the law. Where would the line of demarcation ba? Ewvery
private citizen called apon to contribute to the war ellort would be obliged
to determing in advance and at his perll whether he could do o without
involving himself in crimieal lizhility ; whether the war in which he 12
called upon to aid his country is an aggressive war or lawful war ? If he
must delegmine thiz guestion, what standard is he 1o wse in determining
when and to what exient he can salely parHeipate 7 Has that standard
been so far fixed by international law that those not povy to a policy
leading to apgressive war or the plans under which it [s being conducted can
reuch the necossary decision with reasonable certainty ¥

(0] The concurving opinion of Sudze Witkiny

Tudpe William 1. Wilkins concurred in ** everything that hus boeen soid i,
the above opinion 7 {i.e., the apinion of the Tribupnal as a whole on Coants
Ij and IV}, but reserved the right to file a special concurring opinion at the
time of the iiling of the finyl judpment.

Judpe Wilkins avalled himself of this right at the time stwed. The
opinion, besides containing a swmnnary of the relevant evidence, set out the
following lopal argumenty :

** The principles of criminal Hability applicable with respect to the Crime
against Peace are the same elementnry and basic principles applicabls
generally with respect to other crimes.  The basic principle iz that criminal
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guill requires two essential clemenis, namely, action constituting participation
in the grime, and ¢riminal intent, To cstablish the requisite participation
there must be not merely nomimal but substantial participation in and
responsibility for activities vital to building up the power of 4 country to
wage ®ar.  To establish the requisite crimimal intent, 1L scems Negessary to
show knowledge that the mililary power would be used in a manner which, -
in the words of the Kellogz Pact, inclodes war as an * instrument of policy °.

** In view of the factual sitwation, the Proseeation necessarily, in presenting
its case, submiled evidence dealing with activities of Gustay Kropp and the
Kropp firm, in an effort to connect up the defendants with substantial
participation with these activilics in such a manner thal puilly knowledgs
~could also Be impuied w them,

* (Gustav Krupp is nol on trial in the present case nor has he had his day
“inconrn. Neither i the Krupp firm on trial except ag it may appear as the
afrer ego ol the defendant Alfmed Krupp after he hecume the sole owier of
the Krupp family enterprise by virlue of Hitler's Lex Erupp in December,
1943, Yet us said before, in view of the circumstances of the present case,
e¢idence concerning Gusiay Krupp and the Krupp firm was admiited by the
Tribural . and the voluminous amounl of credible evidence presented by
the Prosecution, the mujor part of which comes from the files of the Krupp
firm, Is 50 canvincing and so compelling thai I mnst stats that the I'rosecuilon
buill up a strong prime focie case, as far ag the implicalion of Gusiav Krupp
and the Krupp firmn s congemed,

“ T have also no hesitincy in stating that in my opinion the vast amount
of credible evidence justifies the conclusion that the growth and expansion
of the Krupp firm al the expense of industrial planws in foreign countries
were uppermost in the minds of these defendants throupghoat the war years.
This huge cctopus, the Krupp firm, with its body at Essen, swiftly votolded
one of iz tentzcles behind each new aggressive push of the Wehrmaclht and
sucked back into Germany much that could be of value 10 Germany®s war
eflort und to the Krupp firm in patticular,

Tt is abundantly clear from the credible evidence that those directing
the Krupp Orm during the war years were molivaled by one main desire—
that upon the suceessful terminution of the war for Germany, the Krupp
concern would be fizinly established with permanent jMants in the conguersd
territorics and even beyond the seas.  This was more than a deeam. It was
nearing completion with cach suecesslol thrust of the Wehrmache,  That
this growth and expansion on the part of the Krupp fiom was dug in Turge
measurs to the faveured position which it held with Hitler there can be
little doubt. The close refationship between the Krupp firm on the one
hand and the Reich governmend, particularly the Army and Nuwy ITigh
Commands on the other hand, amaounted to a veritable alliance.

“The war-time activities of the Krupp enterprises were based in part,
upon spolistiom of other countries and on exploitation and mallreatment
of large masses of forced forefen labour,

“In my opinion, the evidence has shows that the basic policy of the
Krupp coneern which proved to be of such substantial assistance to Ilitler’s
agpressive projects, wis estzhlished immediately afier the First War, that
it was carried on during the Weimar Republic, and that it was greatly
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intensified during those first yeurs of the Hitler regime when none of the
present defendants as yet occupied a position of policy-muaking responsibility
in the Keupp combine.  This was a decisive consideration for this Tribunal
in digmissing Counts | and 1Y of the Indicument.  For, the Tribunal found
it appropriate to adopt a conservative coneept of “common plan’ or
feonspiracy | as contaihed 1n Coatrol Councll Law No, 10,

** Under a widely accepred, less conservative theory of conspiracy, those
wlho, with knowledge of the criminl plan, enter into the common eiterprise
at a later date, become responsible for everything that was done under the
conspiracy previcously started. Hence, kad the Tribunal adopted that
doctring, i would have bad o delermine whether Gostay Krupp had the
requisite state of mind, and whether, when the defendants reuched highly
respansible posifions, they became parties to his plans, or, in other words,
his co-comspirators,  For, Tam convinced that when tie defendanis reached
their'top positions within the Krupp concern, they knew Lhe basic policy
af the concern and of Gustay Kropp. '

P A5 suid Before, the Tribunal did not adopr this line ; furthermore,
the Tribynuf, acttng ag it did in a comparatively new field of Inlernational
Law, wished conservatively o rostrict the individual Crime against Peace
to such persons, who, individwally, played a substantial part in the planning,
preparation, iniliation or waging of ageressive war.  But until welf into the
lute 30's the Krupp officials who held the highes) positions in the Krupp
enterprises, wers persons other thau the present defendunts, And the man
who stood ab the apex of Krupp's huge industrial combine until 1243 v
Crusluv Krupp. AL that time, all the wars of ageression had slarted and
were well under way.  In order to be puilly of Crimes aguingt Peacs, a
persont must be shown to have acted in o manner which actuaily and
substanitially influenced the course of interzational events. Giving the
defendunts Lhe henelit of what may be calied & very slight doubi, and
although the cvidence with respect to seme of them wus extranrdinarily
strong, [ concorred that, in view of Gustav Krupp's ever-riding authority
in Lhe Krupp eolerprises, the extent of the actual influénee of the present
defendants was not as subsiantiadl as Lo warreol Anding them goilyy of

{Crimes agalnst Peace.””

4, TIHd AWLGMENT QF TJIF TRIBLNAT, ON COUNTSE 1T AWD 01

In addition to selling out a summary of the evidence relating 1o the.
accysad, the Tribeny! in 118 jedement proper deall with a number of leeal
points, as s contaised in the fllowing paragraphs,

{i}y The Leged Soals of the Frivd

The judgrent at ihe outset relared that

“ Following the wncondidonal surrender ol CGermany, the suprome
Tepislative autharity in fhat country has boes exercised by the Allied Control
Council compased of the sotharised representatives of the oor Powers:
The Unifed States of America, the United Eingdom of Greal Britain and
Morthern Ireland, the Freoch Repuohlic, and the Union of Soviet Socialist
Republics. O 20th December, 1945, Lhat body enacted Control Conncil
Law MNo. 10, The Preamide to Control Council Law WNa., 10 35 as lollows :
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*In order 0 give effect to the terms of the Moscow Declaration of
10th Outober, 1942, and the London Agreement of 8th August, 1945,
and the Charter lssned pursuant therelo, and in order to establish «
uniform legal hasis in CGermany for the prosecution of war criminals
and ether similar offenders, other than those dealt with by the Inter-
tationyl Militacy Tribunal, the Controd Council enacls as follows 7

*Article Treads, in part, s follows :

*The Moscow Dweclurution of 3Mh October, 1943, ' Concerning
Responsibility of Hitlerites for Committed Atrocities ™ and the Londan
Agreement of 3th Avgust, 1945, * Concerning Prosecution and Punish-
ment of Major War Criminals of the Furopean Axis ™ ure made iptegral
parts of this Law,’

“In Article NI it ds provided that © Bach occupying authority within iLs
zope of occupation, shall have the right to cause persons within such zong
suspectzd of having comunifted 4 crime, including those charged with crime
by cne of the United MNaticus, to be aressted . . . shall have the right to
cause all persons so arrested and charged . . . to be brought to trial before
an appropriate tribonal . . . 'The Tribunal by which persons charged with
altences hercunder shail be tricd and the rules and provedure thareof shall
be determined or designated by eack Zone Commander for his respective

Zong,”

“ Pursuant to the forcgoing awthomty,”” continucd the judzment,
* Opdinanece No. 7 was enacted by the Military Governor for the United
States Zone of Occupation.™ .

After quoting Articles T and 11 of Crdinance No. 7(') the judgment
went an : '

** The Trihunaly anthorised by Crdinancs No. 7 are dependent upon the
substan(ive jurisdictional provisions of Contrel Council Law No. 1 and
administer international law as it finds expression in that enactment and the
Londow Charler which iz made an integral pari thereof. They are not
“hound by ihe penerul statules of the United States or by those pards of its
Constitution which relate to courts of the United Statas,

“ This Trbunal has recoprised and does recoghise as binding upom it
certain safespards for persons churged with crime.  These were recognised
by the International Military Tribunal {LM.T.),  This is not so because of
their inclusion in tie Constitotion and statuizs of the DUnited Siates but
beeause they wrc understood as principles of a fair trial.  These include (he
presumption of inoocence, the tuls that comviclion is dependent upon proof
of the crime charged bevond 4 reasonable doubt, and the right of the
accuscd Lo be udvised and defended by counsel.

. The Tribunal has oot given and daes nol give uny ex posf facte applica-
tion to Contrel Council Law No. 10, Tt is admimstered as a statement of
internationsl law which previoosly was at least partly uncodifisd, This
Tribunal adjudges no.act criminal which was nou eriminal under inlernational
law as it existed when the act was commitied.””

(1) Bee Vol TIT of s Series, pp. 114 aodd 115,
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{il) The Law refafing to Pluder and Spolicfion

On the question of pilunder and spolistion, the Tribunal made the

following legal observations : :

“ The pertinent portions of Artickes 45-32 of the Hague Repilations are

“Private property . . . mast be respected ” and ‘. . . cannot be
confiscated * {Art. 40}; *Pilage 1z formalfly forbidden * (Art. 47);
fan cocnpying arnry anay make requisitions in kind only “ lor the
needs of the wrmy of occupation ™ and © they shall he in proportion
to the rescurces of the country, and of such a nature as not to invofve
the inhabitants in the obligation of talking part in military operations
against theit own conndey.” (Art. 32).

* Article 53 provides, in pact: *An army of occupation can only take
possession of cash, funds, and realisable securities which are strictly the
properly of Lhe Staie, depots of arms, meany of transport, stores and
supplies, and, penerally, all movuhle property belonging to the State which
may be wsed for military operation.” Article 535 reads: ° The cecupying
State shall be reparded only as adminisirator and usofructuary of public
buildings, real cstate, lorests, and agricultural estales helonging to the
hestile State, und situated in the occupied country. It must safeguard the
capital of these pmpﬁrtiesJ and administer th&m in accordance wilh the
rdes of usufroct.’ :

** In its judgment the Intetnational Military Tribunal made the following
cummeut {p. 68):
These Articles (1) . . . make i1 cleur that under the oles of
W, lhr: ceanomy of an mupncd counity can only be required to bear
the expense of the occupation, and these should not be greater than the
economy of the covntry can reasonably bo oxpected (o bear, . .

“Wa quote further from the LM,T, Judpment (p. 6%):

* The evidence in Lhis case hays cstablished, however, that the territories
occupied by Germany were exploited for the German war effori in the
maost ruthless way, without consideration of the local economy, and In
consequetice of a Jdeliberate design and policy, Therz wus in teath a
systematic “ plunder of public or pavate property,” which was
crireinal under Article & (b} of the Charter. . . . The methods cmployed
to exploil the resources of the occupied terciforics Lo the full varisd
from eountry o country. In some of the occupicd countries in the
east and the west, this exploitation was carried out within the framework
of the existing economic structure.  The ocal industries were put ynder
German supervision, and the distribuiion of war muleriuls was rigidly
comirolled,  The Indusiries thought to be of value to the German wai
effort were compelled to continue, and mnast of the rest were closed
down altogether. Raw materials aond the finished prodects alike were
confiscated for the needs of the German industry, -, '

“*In the peneral summary, the LM.T. found :

"War crimes were comnutied on a vast sezle never before yesn In
the history of war, They were perpetrated in afl the countries cccupied
by Germany,”

{1y The Articles referred (o in the judgment of the Intl.-,rna.[.-i:-ma! ]':-fi.l{t-ary Tribunal were
4B_ 49, 52, 43, 5% and 56, .
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*“It bas bheen wrped by the Defence that the provisions of the Hapue
Convention Mo, IV, and of the Begnlations annexed to it, do not apply in
* rotal war.’

** This "doctrine must be empbaticufly rejected.  This Tobunal Tully
concurs with the JTudament of the I.M.T. that the Hague Convention Mo, IV
of 1907, to which Germany was a party, had by 1939 become custormary
law and was therelore, hinding om Ciermany not only as Treaty Law but
alsor as Customazy Law.

* %% ith further reference Lo the contention that total war wonld authorise
a belliperenl wy disregard the laws and costoms of warfare, the LMT.
stated—and this Tribunal again fully concwrs

‘. .. There cin be no doubl that the majority of them {War Crimes)
aroge from Lthe Nuzi conception of *“iolal war ™ with which the
aggressive wars were waped.  For in this conception of ** {otal war ™'
the moral ideas underlying the Conventions which seek to make war
more humans are no longer regarded as having force or validity.
Everything is made subordinate 1o the overmaslering dictates of war.
Rules, regulations, assuranecs and treaglies, all alike, of no moment ;
and sa, freed from the restraining influences of International Law, the
ﬂggresswe war is conducted by T_he Nazi leaders in the mest barbaric
Wiy, :

“ With par EiCUlELI' referance 1o Articles 46-50-52 and 56 of the Hague
Regulations, the LILT. states :

*. . . that violations of these pmvision:. constituted crimes for which
the guﬂt}' individoals wers punishable i too will setrled 1o adﬂut of
argument. ., 7"

It must also be pointed cut that in the reamble to the Hagne Convention
Ma. IV il 1z made abundantly clear that in cases not included in the Regula-
tions, the inhabilants and the belligerenis remain under the proteclion and
the Tule of the principles of the Laws of Nations, as they result from the
usages established among civilised peoples, from the laws of humanity,
and dictales of the public conscience. :

* As the records of the Hupue Peace Conference of 1599 which enacted
the Hague Pegulations show, gieat emphasis was placed by the participants
on Lhe prolcction of invaded territories, and the preamble jusl ciied, also
known as ' Mertens Clause”, was inserted at the request of {he Belgian
delegate, Mertens, who was, as were others, not satisfied with the proteclion
specifically puaranteed to belligerently occupled territory. Hence, not only
the wording (which specifically mestions the * inhabitanls © hefore 1L mentions
the ‘ belligerents *), bul also the discusstons which jook place af the limo
malke it clear that it refers specifically to belliperently occoupied country.
The Preamble 13 much moere than a prons declaration. It iz 2 peneral
clavse, making the wsapes catablished among civilised nalions, the laws of
humanity and the dictates of public conscience inte the legal vardstick to
be applied if and whan the specific provisions of the Convention and the
Repgulations annexed to it de not cover specific cases occurring in warfare,
Of conconlitant to warfare,

“ However, 1t will hardly be necessary to tefer 1o these more peneral
roles. The Articles of the Hague Regulations, quoted above, are clear
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and pnequivocsl.  Their essence is 0 10 ax a resoll of war action, a helligerent
occupies territory of the adversary, he does not, thereby, acquite the right
to dispose of property in that territory, except according to the sirict rules
laid down in the Regolutions. The economy of the belligerently ocoumed
territory s to ho kept intact, excepi for the curetully defined permissions
given to the occupying authority—penmissions wiich all refer to the army
aft oecnpalion.  Just as the inhabitanis-of the cceupied termitory muosl not
he foreed fo help Lthe enemy in waging Lthe war agijnsl theit own country or
their own country’s allies, so must the econonic assets of the occupied
terricory tot be used in such a manner.

Tt s o matter of historie record that Germuny vioduted these rules even
during the firsi World War; and though she did it at that tohne on an
immueasucably smalter seals than durieg the second Waorld War, her praclices
were penerually condemned  eondemned by the experts of inernationul
law, condemned in the peacs treaties {in which Germany promised indemmni-
fication fer those illegal acts) and condemned by right-thinking Germans
ihemselves.  For example, in the sixth revised cdition of fuferrarional Law
by Opproheim, revised and cdited by Lauterpacht (1944} it 15 stated :

*The Rules regarding movable private property io enemy ferrilory
were systcmdlically violaled by the central powers during the World
War. . . . Factories and workshops were dismastled and their
machinery and materials carried away. ... These arc but examples
of the whalesale seizure of privale properly pructised by Germany and
her allies in the countrics which they aceupied,”

* About immovable private enemy property, the same [cading textbook
writer stales : :

" lromovable private coemy property may wnder no circumstances of
candittens be appropriated by an invading belligerent.  Should he
codlfiscate and sell private [and, or Buildings the boyer would acguirs
no rights whatsocver (o the properly,  Arlicle 46 of the Hague Con-
vention expressly enacts that ' private property ™ may not be conlis-
cated, but confiscation differs from the temporary nse of private land
and buildings for all kinds of purposes demandad by the necessities of

WdT, L .,
* Private persenal property which does not consist of war mulerial
“or means of transport serviceable for mililary operations nuy not, as
rule, be seired: Articles 46 und 47 of the Hague Reguiations expressly
stipulate that ** private property may not be confiscated ™" and * pillage
is formally probibited . But it must be emphusised that these ules
have, it a sense, cxceptions demanded and justificd by the necessities
of war.  Men and horscs must be fed ;. men must protect themnselves
against the weather. TF there is w0 time for crdinary requisitions to
provide food, forage, clothing and fael, or the inhabitants of a locality
have fled, so thal erdirary reguisitions cannot be made, a belligerent
mast tuke these articles wherever he can get themt, and he is ustified in
5o doing. Moreover, quartering of soldiers {who, together with their
horses, must be well fed by the inhabitanis of the houses where they
are quaricred) s likewise lawlal, wlthough it may be minous to the
private individuals upon whom they are quartered. . . .7
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~'" Bpoliation of private property, then, is forbidden under two aspects ;
firstly, the individual private owner of property must not be deprived of it ;
secondly, the economic substance of the belligerently occupied territory
must not be taken over by the occupunl or put to the service of his war
effort—always wilh the proviso thal there wrc cacmptions from this rule
which are stricily limiled 1o the needs of the army of occupation insolar as
such needs do not exceed the economic strength of the occepicd Lermitory,

“Article 43 of the Hupue Begulations is as follows

" The authority of the legitimate power having in fuct passed inte the
hands of the oceupant, the Jatter shall take all the measures in his
power o testore, angd ensure, as far as possible, public order and safety,
while- respecting, unfess absolulely prevenied, the laws in foree in the

country.” "’

. This Arlicle permits the occupying power to exprapriate sither. public or
privitte property in order 1o preserve amnd maintain public order and safery.
However, the Aricle places limitalions upon the activilics of the ocoupanl.
This restriction 14 fouod in the cTawse which requires the goeupani to respect,
unless absolutely provented, the lvws in force in the occupied country. This
provisien reflects one of the basic standards of the Hagoe Repulalions,
thal the personal and private rights of persons in the ovcupled lerritory
shall noL be interfered with except ay justified by cmergency conditions.
The accupying pawer is forbidden fram imposing any new concept of law
upo the ovcupied teccitory unless such provision is justified by the reguire-
ments of public order and safety.  An cractment by the Clerman occupation
authorities impasing Mzl racial theories cannot b justified by the necessities
of public arder and safety.

*In Case Nember 3, (1) Tribunal? I, citing as suthority the Preamble to
the Hague Coavention and Articles 23 {hj, 43, and 46 of the Hapue
Regulaiions, stated :

*The extension Lo and zpplicalion in these lerritorics of the dis-
criminarory law against Poles und Jews was in furtherance of the
avowed purpose of racial persecation and extermination. In Lthe
passing and enforcement of that luw ihe occupying power in onr
opinion viclated the provisions of the Hague Convention.”

“When diseriminatory laws are passed which affect the property rights
of private individuals, subsequent ransuctions based on those laws and
involving such property will i themselves constibute violations of Article 46
of the Hague Regulations.

* Beyond the striclly circumseribed exceplions, the invader mwust not
utilise the econeiny of the invaded territory for his own needs within the
lerritory oceupied. We quote flom Garner's Ietermarioned Law and The
Harld War, Yolume 2, pp. 124 -6, as follows -

* Article 52 of the Hague‘Cum-'cnliﬂn respecting the laws and customs
of war cxpressly forbids requisitions in kind exceptr ** for the necds af
the urmy of occoapation . '

1t was clearly not the inlention of Lhe conference w authorise the
taking away by o military occupant of Jivestock for the maintenance of

(Y The fiesrice Triad, aez Vol. ¥1 of these Reports, pp. 1-LI0

K
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- his own fndustriey at home or for the support of the civil population of

his country. By no process of reasoning can reguisitions for such
purposes be constrized Lo be for the *f needs of the army of occupa-
L1157 T, _ '

" similar charge agaiust the Germans was that of committing
spoliations upon Belpian manufacturing indwsiries by dismantling
factories and workshops and currying away their machinery and Lools
1o CGiermany. |, .

*The Belgian Government addressed a protest to the governments
of neutral countries againsl these acts as being contrary 1o Atticle 53
ol the Hagone Convenilon respecting the laws apd customs of war,
which, although it allows, subject to restoration and Indemaity for its
use, the seizure of war material helonging to privaie persons, daes not
authorise the seivare and exporiation by the occupying helligerent of
machinery und implements used in the industrial arts. The industriat
establishmenis of Northern France were similarly despoiled of their

‘machinery much of it being systematically destroyed.

* Whai was said above in repard o the illegality of the requisiiion of
live stock und its transpertation to Getmany tor the benefit of German
industry and for the support of the civil population at home must be

" said of the seizure and lransportadon for similar purposes of the

machinery and cquipment of Belgian and French factorics and other

manufacturing establishments. The materials thus taken were nol for

the needs of the apny of cccupation, and the carrying of them away was

noibing moere than pillage and spoliation under the disguise of

requisitions.”

In a footnote on page 126 of the sams volume we find the following
perlingnt commet :

* The authoritics are ull in agreement that the right of reguisition as
recognised by the Hague Convention is understood to embrace only
soch territory occupied and does ned include the spoliation of the
country and the ransporlution o Lhe cccupant’s own couniry of raw
materials amd machinery for use in his home jndustries, . . . The
Germans contended that the spoliation of Befgian and French industrial
gstablishments and the transporlation of their machinery o Germany
was @ lawtel act of war under 23 (g) of the Hague Conveniion which
allows a military occupant to appropriate enemy private properly
whenever it 1s °° imperatively demanded by the necessities of war ™
In conseguence of the Anglo-French blockads which threatened the
very existence of Germany it was a militury necessity that she shoeld
draw in part on the sepply of raw materials and mackinery available
in occupicd lecritory.  Bul il 15 quite clear from the langrage and
context of Arl, 23 (g) as well g8 the discussions on ji in the Conference,
that it was never intended to authorise a4 militzry octupant Lo despoil
on an extensive scale the industrial establishmeants of occupled territory
oF to trensfor their machinery Lo his own country for uwse in his home
industries. What wus intended merely was to auhorise Lhe seizurs or
destruction of private property oaly in exceptional cases when ic was
an imperative necessity for the conduct of military operations in the
werdiory under occupation, This view ig further strenpthened by
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Art. 46 which reguires belligerents to respect enemy privite properiy
and which forbids confiscation, and by Art. 47 which prohibiis pillage.”

* Another crroncous conlention put forward by the Defence is that the
laws and customs of war do not probibit the seizure and exploitation of
progerty [n belligerently cccupied tertitory, so long as ne delnile transfer
of tiele was accomplished. The Flugue Regulalions are very clear on this
point.  Arlcle 46 stipulates Lhal © privale property . . . must be respected.’
" However, if, fr caample, a factory is being taken over in a manner which
prevents the rightful owner from using il and deprives him from lawfully
exercising his pretogative as owner, it cannot be sald that his property *is
respeoted U under ArGcle 46 as i must be.

* Tha general rule contained in Article 446 15 further developed in Articles
52 and 53, Aricle 52 speaks of the " requisitions in kind and serviges '’
which may b demanded from smunicipalitics or inhabitaots,(l) aod it
provides that such requisitions and services ‘ shall not be demanded except
for the needs of the Army of Occupation.” As all avthorities are agreed,
the requisitions and services which are bere contemplated and which alone
are permissible, must refer (o the necds of the Army of Qccopalion. 1t hai
never heen contended that the Krupp fitm belonged Lo the Army of Qecupi-
tion. For this reason alone, the © requisitions in kind * by or on behalf of
the Kropp firm were illegal.  All authorities are again in agreement that the
requisitions in Kind and services referred to in Aslicle 32, concern such
matters as billeis Tor the oceupying troeps and the occupation authorities,
garages for their vehicles, stables for their harses, vrgently nesded equipment
und supplies for the proper functioning of the occupation authariiies, food
fur the Army ol Oceupation, and the like.

* The situation which Article 52 has in mind is clearly deseribed by the
second parageaph of Article 52 :

*Such requisitions and services shall only be demanded on the
wulbhorily of the Commander in the locality ocoupicd

** The concept relisd upon by‘the defendants—namely © that wn aggressor
may {irsl overren enemy territory, and then afterwards industrial firms
from within the ageressor’s country may swoop over the occapied lectitory
and utilize property there—is utterly abicn Lo the Jaws and customs of warfure
as laid down in the Hugue Regulations. and is clearly declarcd illegal by
them because the Hague Regolations repeatedly and uneguivocally point
out that requisilions muy be made only for the néeds of, and on the
authority of, the Army of Deeupation,

“olhete is one important exception, conkadned in Article 53 (2):

* All apphiances, whether on land, at sea, oo in the air, adapred for the
trunsmission of news, or for the transporl of peesons or things,
exclusive of cases governed by naval law, depots of arms, and generally,
all kinds of ammunition of war, may be seized, even if they belong to
private individuals, and musi be restored and compensation fixed
when pewce 15 made” '

{1 Elsewhere the Tribunal observed that
*Article 537 of the Hague Repolations protect © Blunicipalities * of belligersntly
gocupicil terrilocies 2% touch as * inhabitants °. In addition, Acticle 58 of the Hagne
Remulations reilerpies @ " The property of Muooicipalitkes . . . shoeld be treated as
privafe properly ., 7 :
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" The offeuce of spoliation {s commitied even if no definite alieged
transler of title was accomplished.  The reason why the Hagoe Regulations
do not permit the exploitation of economic assets (excepl o the Timited
extent outlined) for the war effort of the cccopant, are clear and compelling.
If an econemic assel which, under the tulss of warfare, is not subject to
requisition, is nevertheless cxploiled during ihe pericd of hostliies for the
tenefit of the enzrmy, the very things result whiclhh the law wunts to prevent,
namely, .

(e) the owners and the economy as a whole as well as the population
are deprived of the respective assels ;
(&) the war effort of the enemy is unfeirly and illegally strenpgthened ;
{7 the products derived from the spoliation of the respective asset are’
being used, dircelly or indirecily, 1o inflict Josses and damages eo
the peoples and properly of the remaining (ron-occupicd) tormitory
of the respective belligerent, or to the peoples and property of its
allies. ' .

** The defendunts cunnot a5 a legal proposition sueeess(ully contend thit,
since the acts of spoliation of which they are charged were avthorised and
actively supported by certain German governmental and military agencies
or persons, they escape lability [or such acls, It is a general principle ol
critninal law that encouragement and support received from other wrong-
dogrs is not excusalle. Tt is still necessary to siress this peint as it s .
essential to point out that acts forbidden by the laws and customs of warfare
cannot” become permissible  through the wse of complicated Tegal con-
structions, The defendunts are chatged with plunder on 4 larze scale,
Wany of the acts of plunder wers committed in a mnast manifest and direct
way, namely, through physicat removal of machines and materials.  (her
gets were commitled throuph chanpes of corporite properly, contractual
transfer of property rights, und the like. It is the results that count, and
though the resulis in the latter case were achieved through * contraets’
impeosed upon others, the illegal resulls, namely, the deprivation of property,
was achivved jost ax thoogh materials hed heen physically removed and
shipped to Germany,™

(i) The Plea of Natioral Emergene)

The Judgment contimied .

*linally, the Defence has argocd that the acls complained of were
justificd by the preat emergency in which the German War Econemy found
itself.  With reference to this argumeant i€ muost be said at the ontset that a
defendant has, of course, the right to avail himself of conlradictory defenec
arguments,  This Tribunal bas the duly carelully o consider all of them ;
Bt the Tribunal cannot help observing that the Defence, by putting forth
such contradictory arguments, weakens its eotire argument. The © emer-
gency argument * implies clearly the admission thal, in and of themselves,
the actls of spobation charged Lo Lhe defendants were #legal, and were only
made Jezal by the *emerzency.” This argument is bound to wealen the
other argument of the Defence, according to which the acts charped 1o
them were legal, anyway.

" However, guile apart ftom Lhis consideration, the conteation that the
rules and costoins of warfure can be viglated if either partv is hard pressed
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it any way musl be rejected on other grounds. War is by definition a risky
and hazardous Business,  That is one of the reasons that the outcome of a
wur, ance started, is unforeseeable and that, therefore, war is o busicatly-
woratienal means of *f settling ™' conflicts— why right-thinking poople alt
ovel lhe world repodiate and abhor aggressive war, Tt is an essence of
wal thiat one or the oiher side must lose and the experienced penerals and
statesmen knew this when they drafied the rules and cusioms of land
warfare.  1n short these rules and customs of warfare are designed specifically
for all phases ol war. They comprise the law for such emergency. To
claim that they can be wantonly—and al the sole discrelion of any cne
betligerent—distegarded when he considers his own situation to be criteal,
meuns nething more or less than fo abrogare the laws and custors of war
chtirely,”’

[iv) 'Tfrﬁ Tribwaal’s Application of these Bufer 1o the facts of the Case :
Findingr on Covnr If

In the following paragraphs the Tribunai is seen lo have made speciﬁc
applicalion, to certain of the facls of the case, of the rules claboraled above

** We conclude from the credible evidence before us that the confiscation
of the Auslin plant based ppon German inspired anli-Jewish laws and its
subsequent delenlion by the Krupp firm (1) conslitute a  violation of
Article 43 of the Hague Reéznlations which requires thai the laws in force
i an occupied country be respected @ that it was alsa a viclation of Article 46
of the Hapue Regulations which provides that privawe property must be
respecicd @ thut the Kropp firm, throwsh deflendants Kroupp, Loeser,
Houdremeont, Mugller, Janssen and Eberhardi, woluntarily and without
duress parricipated in these viclations by purchasiog and remaving the
machirery und leasing the property of the Austin plant and in leasing the
Paris propenty : (% and that there wis no jostification for sueh action,
either in the interest of pubiic order und safety ar the needs of the army of
occapation. ..

“ From g careful study of the credible evidenee we conclude there was
1o justification under the Hague Repulaiions for the selzure of the Flmuag
properly and the removal of the machinery to Germany.{®) This confisca-
tion wius hased on the assuomption of the incorporation of Alsace into the
Reich and that properly in Alsace owned by Frenchmen living ouside of
Alsace could be treated in such o manner as to totally disregard the obliga-
tioms owned by a belligerent occupant. This attesnpted incarporation of
Alsace inlo the Ceeman Reich swas a nollity under internalional law and
coitsequently this inierference with the rights of private properly was a
violaton of Article 46 of the Hague Regulations,™ (1)

Of the ianking of machines from the Als-Thom Faciory {7} the Tribonal
also ruled @ *F We conélude from the credible evidence that the renoval and

('} Sea pp, B3 T,

{% Sea pp. 867,

£%) Bee pp. 375,

(¥ Regarding the stats of Adsace during ¢he Germant oconpation, see a sinaiar upl"uun
rc;p::-rtedm Yol IIT, p. 45,

£¥) See pp. 88-9.
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detendion of these machines was a clear viclation of Article 40 of the Hapue
Regulations.

Again, the Tribunal decided that: *F We conclude that it has been cleacly
established by ercdible evidence that from 1942 onwards illegal acis of
spoliation and plunder were comimitted by, and in behalf of, the Erupp firm
in the Metherlands on a large scale, and that particularly between about
Szptember, 1944, and the epring of 1945, certain indusries of the Nether-
lands were caploiied and plondercd for the Germian war effary, * in the most
tuthicss way, without consideration of the local econamy, and in coasequence
of & deliberate design and policy. . . . " '"(1)

After raling thai * with respect to the acquisition of the Berndorler plant
in Austria hy the Krupp irm we are of the opinion that we do not have
Jurisdiction to which conclusion Judge Wilkinsg dissents,” (2} the Tribunal
set out its findings on Count I as follows :

Y Upon the facts hercinabove found we conclude heyond s reasonahble
doubl that the defendants Krupp, Loeser, Houdremant, Mueller, Tanssen
and Fherhardt are guilty on Count I of the Indictment. . . .

" The nature and extent of their participaiion was nol the samie in all
cases, ang therefore these differences will be taken info consideration in the
imposition of the sentences (¥ Karl Pfirsch, IMeinrich Korschan, Max Ihn
and liriedrich von Buelow we deem insoflicient 1o suppord the charge of
spolialion wgainsl them ay set forth in Count 11 and we, therefore, acquit
Karl TMirsch, Heiprich Korschan, Max Tho and Friedrich von Buelow of
Count II of the Indictinent. _

“The defendanis Werner Lehmann and Hans Kupke were not charged
with this offence.”

{v) The law goverming the Fmplayment of Prisoners of Wear ard the fllegal Lve
af French Prisoncry of War

Turning its altention 1o Count U1 of the Indictment,(¥) the Tribinal
suminarised certain provisions of the Hague and Geneva Convenrons
governing the employment of prisoners of war !

“ Under. the Hapue Repuilations of Land Warfure, the employment of
prisaners of wir must be * according to their rank and aptitude . {Article 6,
para. 1).  * Their tasks shall not be excessive and shall have no conoection
with the operations of war.” (Article 6, para. 2).

**Aricle 29 of the Geneve Convenlion, provides © no prisoner of war
may be emploved at labours for which he is plivsically uafit.” Article 30
stipulates that * the length of the day’s work of prisoners of war, mcluding
therein ibe trip and returning, shall not be excessive and must not, in any
cage, cxcecd that allowed Tor civil workers in the region emploved at the
same work. Every prisopmer shall be allowed a rest of twenty-four hours
of every week, preferably on Sundayv ', Article 31, paragraph 1. provides
that * labour furnished for prisoners of war shall have no direct relation with
war opcrations, It Iy especially prohibited to use prisoners for manu-

{1} See pp. 50-2.

%) See pp. 152-3.

(I 1 assumed 1bal (he words * The evidence relating 0" are to bo understood at
this pevint,

(%) See pp. 45,
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Facturing and transporling arms or munitiens of any kind or for transporting
rnaterial intended for combat units ', By Acticle 32, it s forbidden to use
priseners of war at unheaithy or danperous work. - And the same articke
also provides that any aggravation of the conditions of labour by discipline

measures is Forbidden.™

[n the Tribunal's Dpinioﬂ " practically evew ane of the fﬂregmn"
provisions wag violated in the Krupp enterpreises ™

Before leaving the Tepal aspects of the umplu}'ment ol prisoners of war,
the Tribunal announced the following conclusion regarding a Defence
cluim concerning the pesition of French prisoners of war used in the erman
Armaroent industry ;

“ By way of justifying the vse of French prisoners of war in armament
tndustey it is claimed (hal Lhis was authorised by ao agreement with the
Vichy Government made through the Aambassador to Berlin,  As o this, it
first may be said that there was no credible evidence of any such agreement,
Mo written treaty or agreement was produced. The most any wiiness said
was he enderstood there had been soch agreement with Laval, communt-
cated to competent Reich awothoritics by the Yichy Ambassador, 10 so,
there Is no trustworthy evidence that any of these defendaunts acted upon
the strength of il or even personally koew of it

“ Mareaver, it there was any such agreement i way, void under the law
of nations. There was ne treaty of peace between Germany and France
but only an armistics, the validity of which for present purposes only may
be assumed. 1t did not put un end fo the way belween those lwo counl(ries
but was only intended to suspend hostilities betweep them. This was not
fully accomplished. Ie Ieance’s oversea possessions and on allied soil,
French armed forces fighting under the command of liree French anthorities
waged war against Germany.,  In oceupicd France more and mere French-
met actively resisted the invader and the overwhelming majority of the
populaton was in full sympathy with Germany's opponent.  Under such
clrcumstances we have no hesitaney in reaching the conclusion that il Laval
or the Vichy Ambassador te Berlin made any agreement such ay that
claimed with respect fo the use of French prisomers of war in German
armameni prodoction, 10 was manifestly comtre bonns mores and hence void.

“In view of tlis conclusion it s wnnecessary to decide in this cuse

whether the Vichy Covernment was legally established according to the
requirernenis of the French constitution. (1)

(vi) The Law governing the Deportaiion und Emplopment of Foreign Civilian
Weorkers and Concentration Comp fnmaies
The Tribwnal tumed nexi to the legal aspect of the deporiation and
employment of civilians from occupied territories and concentration canp
prisoners

(1) These words should be compared with those of the Judgment in the Mk Triefona
simifar plea. See ¥Yol, VI of these Reports, pp. 38, 46 and 36-7. The Tribunal io the
Jiuefr Commund Trio! (Won Leeb and others) said of the plea : ** Certainly a conquering
popear cennnl sel up and domminales a puppet povernment which barters away the tights
of prisomcrs of war whils the nufionala of that country under substantiol peloolis Teadee-
ship are still io the ficld.”
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“ It is contended that the [orcible deparialion of givilans from aceupied
tervitory wus poerfectly lawful. The argument made in this connection by
the ostensible leader of Defence counsel needs an answer, if for no reason
other than to indicate the nature of the principal defenees upon this phase
of the cas.

** The substance of the argument iz as follows . There exists in the Hague
Rules of Land Warfare no provision -cxplicilly prebibiting the wse of man-
power from occepicd Lerritories for the purpose of war economy. Article 48
is cerlainly not conclusive . . . Reference to international common law
15 not more conclusive. For the ooly case in-modern history, the con-
cription ol Belgian labour doring the first world war, has remained as
complelely open question as regards irs admissibility under international Law.

It iz Lherefore insisted Lhal the Prosecutlion’s position with respect to
wholesale deportution on a compulsory busis of members of a4 civiliun
population of ocenpied territories © is based on a fundamental misconcepition
of the first rule of war, vie., that measures necessary for .achieving the
prirpase of war are permissible unless they are expressly prohibited, and that
melheds required for achieving the purpose of war are determined by the
development of war into total war, especially in the field of economic
warfare ",

*In principle this i3 the sume argupent made in ¢onneelion with the
asserted proposition that the concept of total war operated to abrogate the
Hague Rales of Land Warfare., But the reference to the deporiation af
Belgian laboor {0 Germany during Uhe first world war requires an additional
answer, If for no other reason than 1o keep the rocord straight. That coime
an the part of imperial Germany caused world-wide indignation.(')

¥ The deportations began aller the German Supreme Command had
issued its notorious order of 3rd Ccteber, 1916, ' congerning resirictions of
public relicl . Shortly pricr thersto the Reich Chancellery had declared in
an expert opnign that © under the law ol nations, the inlended deportation
{Auschisbung) of idle {arbeitsscheus) Belgiuns 1o Germuny for compulsory
labour can be justified if () idle (arbeitsscheve} porsons become a chargs
ol public relicl ; {A) work. cannet be found in Belginm ; {¢} Forced labour
is mot carried on in eonuection with operations of war, o .. Tlence, their
employment in the actual praoduction of munitions shauld be avoided ™. (%)

* The_olwious subterfuge lies in the fact that the measure was ostensibly
directed against vagreants to combal unemploymeni in Belpiun as an
economic measure,  But uo one was deceived by this prelcnee and it was
soon abandoned in 4 manner which indicated an awacensss of the illezulity
of the procedure. ’

Yolhe protests were so widespread and vigotous that the Kaiser was
forced to retreat, These protests were based upon whether the generul
principles of internutional luw and hemunity or specilically upan the Hague
Begulations.  For instance, the United States Deparlment of Siate protested
agutnst this action which is in contravention of all precedent and of those
humane principles of international practice which have long been accepted

- S Qppecheim, Lauterpacht, fateenetiomad £ew, Sth Bdidon Loodon, 1935, p, 3537
{8 Amevican Joneac! of Intervarional Law, Volb, 40, April, 1046, 1, 3007
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aod followed by civitized nations in Lheir treatment of noncombalants in
congquered territory.” (1)

“The protest of the MNetherlands Government pointed out the incom-
palibility of the deportations with the precise stpulations of Article 32 of
tbe {lague Repulatiens. 11 way pointed oul by Professor James W. Garner;
gcholur and author of high repute, that if - o belligereni were aflowed to
deport civilians from ocoupied tertitory in order to force them to work io
his war industries and thereby 1o Mree his own workers For military service,
this would make itusory the probibilion to compel cnemy cilizens to parii-
gipalc Jn operstions of war against their own country, *° The measure
most be pronounced as an act of Lyranony, cootrary to all notions of
humanity, and ove endredy withoul precedant in the history of civilized
warfare.”” " {¥) _

* Megotiations through diptomatic and church chanoels to repatriate
the deportees and stop the praclice were partially suecessfol,  From
Fehruary, 1917, Belgians wore no longer deported leom the Belpian
*Governmnent General * and the Kaiser promised that by st Jupne, (917,
deporiees who would not velunleer to remain in Germany would be
repatriated. .

** Mevertheless, long wfter the end of the first world war, the unsuccessial
effort of the Kuiser's Government was fo an extent upheld in Germany.
A partiamentary commisgion created by the German Constituent Assanbly
tor investigate charges made apainst thal nation of having violated nter-
pational law during the war by a majority report submitied 2nd July, 1924,
stating that the deportations had been in conformity with the law of nutions,
and, more particularly, wilh the Hygue Repulalions.  The report proceeded
upon the theary that * workers 15 question did nol find sufficient opportunity
te work in Belgium and that the measure was indispensable for re-
establishing or maistaining order and poblic file in the sccupied territony?. (%)
The Belgian Minister of Foreipn Affairs cxpressed the sentiment of the
civilised world when he declared that his country hud crred dndts beliel
" that at least on this peint, the war poliey of the Kaiser's Government
would ne longer find defenders " (%) And il shoold be noted In this
comnection Lhal even u mrinority of the. German parlismentary commission
ahove wentioned fourd no justification for the practice and upon the other
hand, squarely condemned L

1L 15 apparent, therefore, that learned counsel™ conlenden that ° the
conscription of Belgian labour during the first warld war has remained a
completely apen question as tepards 1ls admissibilicy under international
Iaw *, is based upoen the fact that a majority of @ commiltes appointed by the
parliamcntary body of Republican Germany found it 1o he in accord with
Lhe law of nations.  We think it mwvat be concedad that this is al Jeasi cather
thin ground upon which to citablish a negalion of international customary
law. However this muy be, it is cerfain that this scetion by the majority of

©[1y . M. Hackwaveh, Digess of Tndernmtional fow, Vol ¥T, Wash, DoC, 1943, po 360.7

(2 dmerican Jownel of fnrernationg! few. Wol, X0 Jun., 1007, po 106; & I W,
Crarner, fnfermational Luw and the World War, Now York, 1920, Vol 11, p. 183,77

S Amerinan fowrnol Tnreengrional Law, Yol M0, Apcil, 1946, p 312,77 ]

(%) Belypian Chamber of Bepresoneatives. session Suly 14, 1927, Documents Legis-
latifz, Chambres dey Rencesentants, Mo, 336, Passelecq, pp. 416433
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the committee of the German body did ot operate to repeal the applicable
ITagus Rules of Land Warfare, particularly Article 52, which in the present
case was shown beyond doubt to have been viclated. Deportecs were
not oniy used in armament production in the Keupp enterprise, but in the
latter years of the war the production of armament on a substantial scale
reached conld not bave been carried on without their labour.,

* This was ool only a vielation ol the ITague Rules of Land Warfure
but was directly contrary to the cxperl opinion of the Reich Chanecllery
herctnabove referred to which preceded the order of the German Supremc
Command of 3rd October, 1916, for the deportation of Belgians,  As above
indicated, that epinion, thiugh providing a subterfuge for the illegal conduet,
did annex as one of the conditions * that forced labour is not carried on in
conneclion with opecations of war, . . . Hence their employvment in the
actual production of munitions shoueld be avoided °,

“The law with respect to the deportation fTom occupied territory is
deaft with by Jodge Phellips an his concurring opimion in the United States
of America v. Milch, decided by Tribunal Ne. 111 We repard Judge
Phillips’ statement of the applicalile law as sound and accordingly adont it
Tt is as follows :

* Displacerment of growps of perseny from one countiy to another 1s
the proper coneern of inlernalional law in gs lar as il affects the
commmunity of mations. Intemational law has enunciuled cortain
conditions under which the fact of deportation of civilians from one
nalicn o arother doring times of war becomes a crime. 1F the transfer
is cartied out without & lemal title, as in the case where people are
deported from a country occopied by an invader while the occupicd
enemy siill has an army in the field and is stll resisting, the deportation
is conlrary to fnternational Jaw,  The rationile of this rule Hes in the
supposition that the occupying power has temporarily prevented ths
tightful sovereign from exercising its power over its citivens.  Articles
43, 46, 449, 52, 55, and 56, Hapue Regofations which limit ibe righls of
the belligerent occupant, do not expressly specify as crinee the deporia-
tion of civilians fram an cecupied tlecritory. Article 52 states the
follewing provisions and condilions under which services may be
demunded from the inhabitanis of cccupied countries,

(1) They must be for the needs of the army of occapalion.
(2) They must be in proportion b the resources of the country.

{3} They must be of such a nature as not to invalve the inhabitants
in the obligation to take part in miliary operations against their
W COUnLry,

“Insalar as this section limits the conscription of labour to thal
required for the needs of the army of oceupation, it is manilesily clear
that the use of labowr (tom occupied terrtories outside of the area of
occupation is forbidden by the Hazue Regulafions.

* The szcond condition under which deportation becomes a crime
occurs when the purpose of the displacemient is fllepal, such as deporta-
tion far the purpose of compelling the deportees to manufacturnc

{") Bee Volome VI of these Reports, pp. 27-66, especially pp. 45-7,
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weapons for use apainst their homelund or to be assimilated in the
working economy of the ccoupying country,

*The third and final condition under which deporiation becames
illegal ocours whenever gencrally recognised standards of decency and
humanity ure distegarded.  This flows from the established principle
of Tw that an otherwise permissible act becomes a crime when carried
out In a criminal manner. A close study of Lhe pertinent parls of
Conrrol Counell Law ™o, 10 strenpthens the conclusions of the
foregoing stalements that deportation of the popolation is criminal
whenever there iz no title in the deporting authority or whenever the
purpose of the displacement is illegal or whenever the depaorlation is
characterised by inhumane or 1llegal methods. -

“Aricle 1T (1) {&) of Contral Council Law No. 10 specifies certain
otimes againsl humanity. Among these 15 listed the deportution of
any civiliun population. The geperal langnage of this sub-section as
applied to deportation indicares that Control Couneil Law MNo. 18 hus
unconditionally conlended ux a erime apainst humanily every instunce
of the deporiation of givilians,  Article 11 (1) {b) names deportation
to slave labour as a war crime. Article II (I} (c) states that the
enslavement of any civilian population is a crime against huemanity.
This Law Moo 10 treats as separale erimes gnd different types of crime
“deportatian to slave labour ™ and “fensfavement . The Tribunal
kolds that the deportation, the transportation, the retention, the
unlawful use and the inhumane treatment of civiian populations by an
ocCupying power are crimes sgainsl humanity,”

** In connection with the subject of departaticn of civilians from accupied
. territery, It is interesting to note that as shown by a document introduced
by the Defence, Cenera) Thoemissen was dismissed from the service by ibe
High Command during World War IT because of his * refusal to violate *
the laws of war and {o deport French workers to Germany.

“The deporiation of Belgians o Germany also was over the vigorous
prodests of Lhe military commnander in Belgium, Generul von Falkenhgusen,
With reference to Savckel’s order introducing a compulsory labour service
for the Belgians, he deposed that © (his was done against my explicit and
constant protest for | had various objections againsi a compulsory labour
allection und considered it more impectant to keep the indigenous ceonomy
in motion 7. :

" Thal the employment of coneentralion camp inmates under the cireum-
stances disclosed by the record was a crime there can be no doubt. The
conclusion is inescapable that they were mostly Jews uprooted from their
homes in occupied territories and no less deportees than many of the other
foreign workers who were foreibly brooght o Germany.  The only difference
wias thal they had to go througlh alf of the horrors of a concentration camnp
under the supervision of the 5.5. befare they finally kanded at the irm of
Erupp. That these perscentees had been arrested and confined without
trial for no rezson other than thug they were Jews is eommeon kuowledge
aml in fact not controverted.  The subject is dealt with cahaustively by the
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judgment of the LM.T, and there is no need 1o add anything 1o what 1s
there suid o show the unspeakable horrors to which these enfortunate
people were subjected. However, in the present connection, one or lwo
excerpts from the judgiment are pertineni. e iz there reclted that * the
Mazi persecution of Jews in Grermany before the war, severe and repressive
as it was, cannot compare, however, with the policy pursued during the
war it the occupied territories .

"Afer referring to the Tact that in the symmer of 1941, however, plans
were made for the * fina} solution * of the Jewish guestion in all Europe,
the judgment continnes : * Part of the *° final solution * was the gathering
ol Jews [rom atl German-oceupied Europe in concenicalion camps.  Their
physicu! condition was the fest of life and death. Al who were if to work
were used us slave labourers in the concentration camps.” The *fina)
solution " meant extermisation.

** Uinder the facts of this case il js obvious rom whut has been said as to
the law that the employment of these concentration camp inmates wias
also a2 violation of loternational law in several diffecént particulars.”

(vil) The Plea of Superior Orders or Necessity

Alter dealing with Lhe law and evidenece regarding the employment of
civiliang, the Tribunal turned il attention nexi to o plea put forward by
the Defence ;

 The real defence in this case, particelarly as to Count [T, is that known
#s necessity. It 18 contended that this arose primarily from the facl Lhat
production quotas were fixed by the Speer Ministry ; that it was obligatory
to meet the quotas and that in order to do so it was necessary to emnploy
prisoners of war, forced labour and concentralion camp inmates made
wyvalluble by goyernment agencies because no other Jubour was available in
sufficient quantities and, that hud the defendants refused fo do so, they
would have suffered dire consequences- at the hands of the governmeat
autheritics who exeroised rigid supervision over their activilies in every
respet,

“The defence of necessity was held partially avadable to the defendants
in the case of the United States of America v. Flick, ¢ «f., decided by
Tribunal 1%.("7  There, as here, the defendants were industrialists employing
prisomers of war, forced lubour and concenirution camp inmates in the
prodoction of armament in aid of the war effort.  Flick and one of his
co-defendants were nevertheless found guilty on the charee presently under
considerztion.  This was by way of an exceptiom to the holding that the
defence of necessity was applicable.  The basis of this aspect of the decision
appears from the following quoted from the opinion

* The aclive steps taken by Weiss wilh the knowledpe and approval
of Flick to procure lor Lhe Linke-Hofmann Werke increased production
guota of freight cars which constilute military equupment within the
contemplation of the Hague Convention, and Weiss' parl in the pro-
curement of 4 large number of Russian prisoners of war for work in
the munuyfaciure of such equipment deprive the defendants Tlick and

(' Beporiad w@pon in Vol, TX, pp. 1-59.



ALFRILED YELIX ALWYN ERLUFPP 147

Weiss of the complete defence ol necessity. In judping the conduct

of Weiss [n this transaction, we must, however, remenber fhat ohtaining

mare materials than necessary was forbidden by the anthorities just as

falling short in filling orders was forbidden. The war effort required

all persons involved Lo use all facilities to bring the war production to

its fullest capacity. The sileps taken o (his instance, however, wera

initiated not in governmental circles but in the plant manapement. -
They were not taken as a resulé of compulsion or fear, but admited)y

{or the purpose of keeping the plant as vear cupacity production as

possible,’

*“The defence of necessity in municipal law @5 wvariously termod ax -
' pecessity *, fcompualsion ®, *loree and compulsion ®, and ‘coercion and
compulsory duress . Usually, it has arisen oul of coercion on the part of
-an [ndividual or a group of individuals rather thap that exercized by a
governmenl. '

“ The rule finds recognilion in the syslems of wariows nations, The
CGierman eriminal code, Section 52, ulates it to he as Tollows

*A crime bas not been commitied if the defendant was coerced wo
do Lhe act by treesistible Torce or by a threat which is connecued with a
present danger for life and limb ol the defendanl or his refatives, which
danger could not be otherwise eliminated °.

“ The Anglo-American rule as deduced from modern aulhorities has
been stutcd in this munner ; .

* Macessity 15 a defence when it is shown that the act charged was
done to avoid an evil both serious and iereparable ; that there wis no
wther adequale means of eseape | and that 1he remedy was not dispro-
portioned to the evil, Homicide throvgh necossity—i.g., when the life
of one person can be saved only by the sactifice of another—wall be
diseussed in 4 subsequent chapier.  Theissue, it should be observed, is
not yimply whether a purticular e is (o be sacrificed in case of necessity,
but whether it is right for a person to commit 4 crime in order o save
hiz life. The canon law prescribes that a person whose life 13 dependent
on immediste relich may sel up such necessily as 8 delenee Lo a prosecu-
tion for flegally seizing such relicl.  To the sume general effécr speak
high Enghish and American auwthorities. Lite, however, can usually
only be wken, under the plea of necessity, when necessury for the
proservation of the life of the purty setiing up the plea, or the preserva-
tion of the lives of relatives in the first desres.” (')

** Ag the Prosecurion says, most of the cases where this defence has
been under consideration involved such sitlusiions as two shipwrecked |
persans endeavouring to support themselves on i floating ohject laree
encugh to support oinly one ; the throwing of passengers out of an over-
Ioaded lifeboul . or the participation in crime under the immediate and
prosent threat of death or great bodily harm, 5o far as we have been able -
10 ascertaln with the limited facilities at hand, the application to a factual
sitwation such as that presented in the Nuornberg Trials of industriahists

15 movel

YLy B Rardon’s Crintioef Law, Wol | 1) Section 126, po 17777
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** The plet of necessity is one in the nature of confession and avoidance.
While the burden of proof i3 epon the Proscoution throughout, it does
not bave to asticipate and negative afirmative defences. The applicable
rule is thal Lhe Prosecotion is compelled to establish every essential element
of the erime charsed hevond 4 reasomable doobt i the first instance.
However, if the accused's defence " it exclusively ome of admission and
avoidance or if he pleads scme substantive or independant mratter us a
defence which does nol constitule an element of the crime charged, the
burden of proving such defenee devolves upon him. As a general rule, in
matters of defence mitigations, excuse or Justihcation, the accused iy
required 1o prove such circumstances by evidence sufficient to prove only a
reasonabfe doubl of his goill.  And il the circumsiances telied upon are
supported by such proof as prodices a reasonable doubi as o the teuth
of the charge against the accused when the whole evidence is considered by
the jury, there must be an acquittal 41y The question then is whether,
wpon g consideration of the whole evidenes, 1L justly can be said that there
15 such a doubr.

“ The defence of necessily is not identical with that of self-defence. The
principal  distinglion Hes in the legal principle involved.  Self-defence
excuses the repuise of a wrong whereas the rule of nooocwsily justifics Lhe
invasion of a right.{*}

“In the view of CGerman wrilers the faw of necessity involees not the
assertion of right against right, but of privilege aguinst privilege.  But {Tom
the standpoint of the present case, the rule of necessity and that of self- -
defener hus, among olhers, one characterisde in common which I1s of
determinative significance, This is that the question is to be determined
from the standpoint of the honest belief of the particular accused in question.
Thus, with rospuet Lo the law of sell-delenee, Mr. Wharton gootes Berner, an
autheoritative German jurist :

‘Whether the defendant actually transcended the limits of self-
defence can never be delermined without reference to his individual
character. An abstruct and universul standard is here impracticable.
The defendant should be held guiltdess {of malicions homicide) it he
only defended himself to the extent to which, according to his honest
convictions as affected by hiv parlicolar individuabily, defence under
the circumstances appeared to be necessaty.” (%)

*Wharion himscif says ° that the danger of the atack is to be tested
from the standpoint of the party attucked, not from thut of the jury or the
ideal person . (%)

* We have no doubt that the same thing is true of the law of necessity,
The effect of the alleged compulsion 1s to be determined not by objectve
but by subjective slandards.  Moreover, as in the case of self-defence, the
mere fact that such danper wus preseni is nod suflicienl.  There muost be
an actual foma fide belief in danger by the pacticular individaal.

“{1) Wharion's Crivtaa! Evidence, Yol 1, Seciion 211,77
{9 Wlarton’s Criseal Law, ¥ol. 1, Becrion 128,77

(¥ Whartoa's Crimtnal Lew, Vol. I, Section 623, p. 350,77
(4} Wareon's Crformad Low, Vol, T, Section 133, p. 185,
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* The evidence of the Prosecution with respect th particular defendants
was suffictent fo discharge the burden resting upon it in the first instance.
Thereupon the burden shified to the defendants of going forward with the
evidence to show all of the cssential clements of the defence of necessity to
an extent sufficient to raise a ressonable doubt In the minds of the Tribunal
gpon 4 consideration of the whole of the evidence. In this respect the
evidence fulls short in a vital particular.

* Assuming for present parposes the existence of the tyrannical and
oppressive régime of the Third Reick which, is relied upon as a basis for the
application of the rule of neezssity, the competent and credible evidence
Jeaves 1o doubd that in committing the acts bere charged as crimes, the guilty
individuals were not acting uoder compulsion or coergion exerted by the
Reich authorities within the meuning of the luw of necessity.

“* Under the rufe of necessity, the contemplated compulsion must actually
operate upon the will of the accosed to the exient he i3 thereby compelled
to do what otherwize he wauld not have done, Thus, as Lord Munsfield
satd in the case ciled in the Flick opinion as giving the undeelying principle
of the rule invoked ;

' Mecessity foreing man to do an act justifies him, because oo man
can be guilly of a crime without the will and intent in his mind. When
a man 15 ubsolutely, by naturzl necessity, forced, his will does not go
along with the act.” (1)

* Here we ure nol dealing with necessity brought about by circumstances
independent of human agencies or by cirenmstances due to accident or
misadventure. Upon the contrury, the alleged compulsion relied ~upon
is gaid 1o have becn cxelusively due to the certainty of loss or injury at the
hands of an ndividual or individuals if their orders wers not obeyed. In
such caszes if, in the execulion of the illegal acl, the will of the accused be
not thereby overpowered but instead coincides with the will of those from
whom the alleged compulsion emanates, there is no necessity justifying the
Megal conduct.  That is this case.

* Hence the Flick cuse fs distinguishable upon the facts,  Fuor inslance,
i determinative factor in that case 1= indicated by the following from (he
opinion @ With the specilic exceprion above alluded to and as hereinafter
discussed, t appears that the defendants here fovelved were not desivous of
cmploying forgign labour or priscners of war.” ™

“In the present case,” said the Tribunal, **f the evidence leaves no doubt
lhat jusl the contrary wis true.”  The judgmenl then procesded to survey
the evidence on this peint, which, in the opinion of the judpes, showed the
Krupp firm's *° ardent desire to employ forced labour .

The Tribunal dealt with another aspecl of the plea of necessity as follows :
Tt will be observed that it is essential that the acl charged was done to
avold an evil bath serious and irreparable,” and * that the remedy was nol
disproporiioned (o the evil ', What was the evil which confronted the
defendants and what way the remedy that ihey adopted Lo avoid it? The
evidence leaves no doubt on either score,”  In the opinion of the Tbuaal,
in all lkelhood the worst fate which would have followed a disobedience

(1) Slratton's Case, 21 ow. St. Tr, (Eng.) 10461223,
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of orders to use slave labour would have been, for Krupp, the 1055 uf hls
plant, and for the other aceused the loss of their posts.

{viil) The Individual Responsibifity of the Aecused

When dealing with the law protecting prisoners of war, the Tribunal
interjecled the Tollowing remark - The laws and customs of war arc
binding no Jess upon private individualy than upon goversment officials and
military personnel. In case they are violated thore may he a difference in
the degree of puilt, depending upon the circumstances, but none in the
faet of puilt,™

After its treatment of the plea of necessity and before delivery of its .
findings, on Count IIT, however, the Tribunal emphasised thal guilt musi
bhe personal.  Iteontinoed ¢ °f The mere fact without maore that a defendant
wis A member of the Krupp Directorate or an allicial of the finm is not
sufficient.  The rola which we adopt and apply is stated in an authoritative
Amcerican lext as follows ; .

* Officers, directors, or agenis of a corporalion pariicipating o a
violation of law in the condoct of the company’s business muy be held
eriminally Kable individually therefor, 5o, although they are ordinarily
not ¢riminally liable far corporate acly performed by other officers of
agents, and at Ieast where the crime charged involves guilty knowledge
or criminal intent, it is cssential to criminal liability on his parl that
he actoally and personally do the acts which constitue the offence or
that they be done by his direction or permissiom,  He is liahle where
his scienter or authority is established, or where he is the actual present
and efficient actor.  When the eorporation itself is focbidden to do an
act, the prohibition extends to the bourd of direetors and to each
director, separately and individually.”  Corpns Jurls  Secowsdim,
Vol 19, pp. 363, American Law Book Co. (1940), Brocklyn, N.Y.

**Under the eircumslinees as to the sct up of the Krupp enterpriss after
tt became a private firm in December, 1943, the same pringiples apply.
Moreover, the essential facts may be shown by circumstantial as well as
direct evidence, i sulliciently strong in probative value o convince the
Tribunal beyond = ressonahble doubt and to the exclosion of every other
reasonable hypothesis.”™”

(iX) The Findings o Coynt I

The findings of the Tribunal on Count IIT were a5 follows

“ Upon the facts hereinabove found we conclude beyond a reasonable
doubt that the defendants Krupp, Locser; Hoondremont, Mueiler, Janssen,
thn, Eberhardt, Korschan, von Buslow, Tehmann wpd Kupke are puilry
on Count III of the Indicoment,  The reasons wpon which these findings of
Euilt are based have been sel forth heretofore 10 the discussion of the facts
under Counl L.
©“The nature and extent of theit participation was nol the same in ail
cases und therefore these differences will be taken into consideration in the
imposition of the sentences upon them. The evidence presented amainst
the defendant Karl Plirsch we deemn insullicient to support the charges
against him set out in Count HI of the Indictment.  The defendant Karl
Flimch, buving been acquitted upon all counts upon which he was charped,
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shall be discharged by the Marshal when the Tribunal presently adjourns.™

5. THE RESERVATIONS OF TLUL PRESIDING JUDGE

The judgmenl was signed by the Ilonoyrable H. C. Anderson, Presiding
Tuelge, subfect to certaln reservations ; by Judge Willium J. Wilkins, who
concurred except insofar aa appeared in a dissenting judgment by lim ;
and by Judee Ldward ), Taly,

The President’s reservations were as lollows :

¥ Upon the question of the poilt or inoecence of the defendants under
Counts 1 and 1E of the Tndictinem, [ concur in the result reached by the
Tribunal.  As to the punishment (1 T coneur in that fixed for the delendant |
Kupke. As to the defendant Adfricd Krupp, I concur in the length of the
prison setitence, bol dissent from the order confiscating his property.

" As to all other defendants, [ feel bound 1o disagree wilh respoct Lo the
length of the respective scnienecs imposed, In genecal, the basis of my
disagreements s this. Having in mind that the defendants were heretofore
acquilled of crimes against the peace, I think thers are many circumstances
in mifigation nat mentioned in the judgment which should be given more
. weight, '

“In my view the evidence as to the defendant Loeser presents a special
case. Apart from the fact that during the war he resighed his position
with the Krupp firm duc 1o a disagreement with respect fo certain policics
and apard [Tom other efrcumstances which ssem to me proper to be con-
sidercd m mitigation, I am convingad that befors he joined the Krapp firm
in 1937, and continucusly Lhercalier, Dr. Locser way identificd with Lthe
underground Lo overlhrow Hitler und the Nurd régime ; and that having
becn arrcstad by the Gestapo in connection with the ploet of 30th July, 1944,
he escaped the death penalty meted our to other similarly involved only
theough a delay in his irial as a resube of which he was liheruted hy the
Allied Lroopy.

" Were I not convinced as a matter of principle that a finding of puilt or
innocence by 2 court or tribunal enlorcing crimminal laws 14 nol a diseretionary
matler, | would vole Lo acquit Dr, Loescr,  But even though T feel oblized,
as o matter of principle, to concor in the conclsien as to the fact of his
euilt, I think, when all circumstances which, from my viewpoint, should be
considered in mitgalion wre weighed, the period for which he has already
heen confined in prison is ample punishment,™

. JURDGE WILKINS' DISSENTING JUDIMENT

Tudge Wilkins stated the subject-matter of his dissent in these words :
“ The majority of the Tribunal are of the opinica that the Tribunal has
no jurisdiction aver the agquisition in 1938 of the Berndorler plantin A usiria,

*With due deference to my colleagues, I feel compelled to dissent from
this finding and to the failure of the Tribunal to find that acts of spoliation
were cummim:d hy these six defendants in theee other instances %) namely,

(1) Compare n. 153
{*) 'Vhese instanoes were ool mendioned spec;lm]lv in the Tribunal’s majority JudEment

(sec pp. 139-40),
Te
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{17 the conhiscation of the Monlhclleur mining properly in Frunce, (2) the
ilégal acquisition of the Chromasseo mining properties in Yugostavia, and
{3} 1the participation by the Krupp fitm i the spoliation of the occupied
Sovict lertilories.

* May I just interpolate by saying that the six defendants referred to,
of conrse, were 1he six who were found guilly of Lhe crime of spoliation
under Count 117

After summarising the cvidence regarding the acquisition of the Berodorfer
plant (Y Judge Wilkins expressed the following vicws !

A highway robber enrers a bank and at the point of a pistol Turees
officials of the bank to pari unwillingly with the asssts of the bank., Here
the means of coercion was oot one pistol but the entire armed and police
might thal had tovaded Awstria. That the facts, as proved, consiilulas
extortion there can be no doubt,  The guestion to be dotermined 15 whether
thew constitute a war crime under Arficie ITh of Confral Council Law
Mo 10 and under the General Laws and Customs of War, To answer this
question, reference most be mads to the inding of the LMUT, -

-*The invasion of Auslria was a premeditated agpgressive step . . .
the facrs plainly prove that the methods employed . . . were those
al an aggressor. The ulibnate factor was the armed might of Germany
ready to be nsed i wny resislance wus cncowntered. ., L7

* Concernieg Czechoslovakia. the LM.T. found that Bebemia and
Muoraviz were also seived by Cermany, under the threar FThat German
troops had already recetved orders 10 march und that any resislance woutld
be broken with phvsical foree. L .7

““The LMT. also found that, concerning Bohemia and Moravia, the
laws and customs of war applied.  3aid the ILM.T, ; _

* The oceupslion of Bohemia and Moravia mmsl - . . be considered
a military occupation covered by the rudes of warfare.”

("1 Juclge Wilkios hers refuted that the Terndorfer MetaBwarenfabrik, Arlhue Keapp
AL CF, A wory imporanl Teclory localed neac Vienna, had boon eslublisked in (843 by a
Yiennese industrialist named von Schosller. Tnoa history of = Alfried Krupp and His
Family * publizhed in 1%} and produied in eyvidence by the Proscoution, it was slaled:

*The Anschbazs af he Oslmark to the German Reicl in March 1938 had Lhe
gratifving result a5 far as the Kopp fitm was concernad that an old plant cstablished |
in 1843 by the Kxrupp Brothers and the house of Schoeller, the Berodorfor Motall-
wrrenlabreik, could b ichorpm'atcd in the parentc ¥rapp linn in Essen,™”

A a tesult of 1he ecotomic orisis io 1931 1932 the Creditanslalt Bank of Aunatda finally
beeoaone the owner of a majority of flve Bernderter stock.  The evidencs showed that from
she time of tha re-financing of e company and ordib Lthe invasion of Austeia o March
193% the Erupp firm al Tsen had weied condnoously to abtain ownership of Lhe Ternp-
dorfer Plant, but their offers had alwayrs been torned dlown by the Crelilansiall Bank.

As early as Hobroaey 1937, Gustav Kropp's brother-in-lgw, Wiloewsky, wrole o lecer
to ustay Krupp sialing that Laonmers, Slate Secretany in Hitler's Reiclh Chancellary, had
been 2dvised of Crusluy s desire bod an interview weth Hitler abont the possibilely ol acquiring
Apsteian shares,  Pursuant we this aod aftec the Gorpgn insasion in March, 1938, Goering
had promised (hustay Krupp thul the Krupp Congorn should have the cxcluyive right 1o
purchase the Bank™s congrolisng inlerest in the Berndorfer plaor, i

Shortly atter the Anschluss, canlinoed Mmdge Wiikins, the Creditanstalt Bank received
dirgctions feoa the German authoritics that only 2 ale o the Keapp firm of the Berndord
stock was 10 be considerad.  Llwough cosrcien and Magd political pressurc by Gogting,
Ecppler, Hitler's personal economic adviser, and other wop ranking MNazi officizls the
Croditanstall Bank wae fmally forced to gell the Berndorfer worles to Krupp-Essen, con-
trary bo it twn desives and in spite of protests, at o price leys than one-thicd of the valuc as

assessed by the Frupp frm isell
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" Such ruling was not made by the LM.T. concarning Austria becavsas
there was no reason to make such a rling @ war crifmces conoeerning A uslria
were not charged in the cuse belore 1L 1t is difficull Lo concelve of any real
difference between the seizure of Austria and the seizure of Bohemia and
Moravie., If anything, the seizure of Austria was a more flagrant act of
military aggression because in the case of Bohemia and Maoravia, the
Ceechoslovakian President amd Foreipn Minister had —althouph  wnder
pressunc —consenled to the German step, Mo actual hostilities cvolved in
cither case ; but it would be illogical to construe that the rules and custorss
of war should apply to the caze of Bohemia and Moravia and not to the
cuse of Awowiria.  The vightlu] Awsirian Government whick emerged aller
the Germans left Austriy, in fact, considered those whe collaborated with
ithe invaders as traltors, L.e., as persons acting [or the benefit of the enemy.

“In the case of buth Austria and Crechoslovakia, wur was used, o the
words of the Kellogn Tact, as * an instrument of policy * and it was used so
succasstully, owing ta the overwhalming war strength of Germany, that no
resistance was encountercd.  Ir was, 50 Lo speak, in either case a vnilateral
war. 1t would be paradexical. indeed, to clam that a lawlul belliperent
who had to spend blood and treasure in order Lo occupy a lerritory
belliperendy, is hound by the restrictions of the Hapgue Convention wliereas
an apgressor who invades a weak neighbour by o mere threat of war is not
gven bound by the Hague Resulalions. The proven lacts show con-
clusively thif spoligtion was performed, due to the physical supremacy
enjivyed by the invader.

* Professor Quincy Wright wrote in Lhe Amrericen Journal af International
FLew, January, 1947, Vol. 41, page 61 : '
“. .. The law ol war has becn held to apply to interventions,
invasions, ageressions and other wses of awmed foree in loreign
erritories even when there is po siate of war, . . 7

* To supplement his view, he referred to Professor Wilson's treatise on
Intevmadionad Low, 3rd Edition, and Lo the illestrations given by the group
of experis on International Law, known as The Harvard Reveqralt an fnter-
national Law, Article 14 of * Resolutions on ** Agaression *'," published in
the Awmerican Jowrnal of Frernational Law, Volume 33 (19 19] supplameut
pags HO5.

* Professor Wright expressed the same yvicw in 1928 (American fournal of
fmernaripug! Low) Volume 20 (1%26), page 2701 quoting various authorities
andd many precedenls he staled :

*. . Publicists generally aprce thul insurgenls are cnlilled to lhv:
prmnges of the laws of war in thelr relations wiath ihe areed forces
of the de jure government. . .

I am of ihe opinion that the Berndorfer pland was acguired by cogreion
‘o the part of Krupp and with the active sssistance of the German Reich,
aod that this acquisition was an act of spoliation within the purview of the
Ilague Regulations and authorities above cited,

" The defendants Krupp and Locser took active and leading parts in the
acqnisition of this plant, and, in my opinion, are pullty of spoliation with
respecl therete.””
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Judge Wilkins next summarised the evidence relating to the Montbeileux
minimg properly in France, the Chromassco mines in Yugoslavia and the |
allezed participation of the Kropp frm in the spoliation of Soviet territorizs.

The fungsten ore mmine located at Moorbelleux, said Judge Wilkins,
had been cut of action ever since Lhe first world war due 1o Lhe [acl that.
the ore was of a rather low prade and could not be mined economically
except when prices were inflated. At the tune of the German cecupation
of l'tance this mine was an lease to one Ldgar Brandt, who in view of the
inereased  German  demands  inwvestigated  the postibililies of renewed
exploitations of the ming,  In the beginning of 1942 conferences took place
between the German avthorities and Drandt representatives. FEngineers
from the Krupp firm and the lodt Organization were present al ihewse
conterences. The German awthoritics offered Lo tequisition materials and
equipment nceessary to re-open the ming provided that a cerfain percantage |
of the production would be sent to OCermany. The representatives of
Brandi, howewver, stated that they were unable 1o accepl lhe (German
condittons.

In Auvgust, 1942, the property was seized without neotics to the owner
and withont the izspance of a requisition. A plan was put into cperation
by the Todl Organization uader the leehnieal divecliom of the Krupp firm
wherchy the mine would be producing withio a vear,

Attempts by Brandt and the French Government on his behalf for a
recognilion of his interest, were of no avail and no paymenls were cver
recoived by Brandl for ores extracied From his concession,

According to & condract which was executed by Erupp and the Teodt
Organization, the Krunp firm azsumed ali responsibility for the underground
warkings, Lhe obligation Lo provide the hotk of the machinery, workmen,
manageneni personnel as well as technical supervisian,

The mine was operated uotd Juoe, [944, when the Germans were
foreed to evacuate dos to the advance of the Allied lorecs.  During this
period al least 50-60 tons of valuable and very scarce metal was shipped
to Germany., Rofore departing however, the equipment was thorownghly
and systematically destroyed and sucface buildings, sef on fire. Dynamite
was used ro destroy much of the surface machinery. !

The evidence shovwed that the Krupp fitm participated in the confiscation
of the ming, the removal of the ore and the final destruction of the
installations and machinery.

The Chromasseo Chromium Qre Mining Company, Judze Wilkins
went on, & Yugoslay corporation with a total of 3,000 shares of capital
stock of a par wvalue of 1,000 dinars each, owned a number of Yogostav
mining properties. The major ore reserves were in the vicinily of Jeserina,
2 seclion of Yugoslavia allocaled o RBulparia by Hitler-Gernmany under the
illegal partition of Yugoslavia, The other properiies were located in
sections awarded to Albania which wers uader Iralian occupation. The
Krupp firm purchased 2,007 shares of Chromasseo sloek 'tom one Rudolph
Voegeli, a Swiss residing in Yugoslavia,  An addigonal 1,000 shares which
were owned by the Assee family, but which were in Voepeli’s possession
as a security for a debt of the deceased owner Moses Asseo, were confizcated
by the German Delepate General for Feonomy [or Serbia und sold 1o the



c

ALFRIED FELIX ALWYMN KRLUFF 155

Krupp firm.  An employes of the Krupp fimm, Georg Ufer, who served both
the Reich Government and the Krupp firm during the occupation of
Yuoposlavia wrated in connection with this rransaction :

“These 1,000 shares, as § knew, bad been confisealed by the Delepato
Cienctal for Franmny in Serbia, as being Jewish properly, and the
firm of Krupp A. G. now acquired through me the confiscared property
of the Yuposlavian few Moses Asseo. Uhe firm of Eoupp as well as

"1 were wware of the fact thui contiscaled property of Lthe Jew Moses
Asseo was involved, At no time, however, did I receive instruciions
of any kind from the firm of Krupp not to acquire the confiscated
Jewish properiy.™ :

The cviderce showed that the Kmupp firm made strenuous efforts to
obtain the remaining 4.%33 shares of the Chromasseo Mines srock which in
some way did later show up in Baliun hands.  This controversy becama the
subject of officia! negoliations on a4 high level between the (fermun and
Italiun Govermments,

Measwhile the Jeserina properties of the Chromassen Mines had been
leuseel by the Krupp finm sl lavourable terms from the German Military
authoritics who had scized all Yugoslavian roining properties immediately
upan the invasion.

Under the provisions of Lhe agresment reached ar Rome, the inlerest
of the Nalian owners in the 4,993 shures and that of the Erupp ficm in 3,007
was acknowladpged and the Jesering property was leased to Kropp until
3h October, 1944,

In all, up to Scprember, 1944, the Krupp firm produced and sent to
Germany 108,000 tons of Yugoslavian chrome ore.

The accused Krnpp was the ¥orstand member in charge of the Ore
Mining Depariment ar the iime of the acquisition of these mining properbics.
Reports on the activities of the Krupp firm in this fizld were distributed
to the accozed Ilovdremnont, Mueller and Janssen.

Al the tme of (he Genmun atiack on Soviel Russia on the 2211{1 June,
1241, Judge Wilking continued, the Reich Government openly pro-
claimcd that the Ilague Conventions werse not applicable at all 1o Its relations
o Soviet Rusata, A decree was issued according to which property ulresdy
sequeslered or g6l {0 be sequesicred wis  fo b-L treutad as the murshalled
rroperty of the Reich ™.

Tollewwing the invasion of Russia, the Reich Government formed
varouws gugsi-governmental monapoly organisatioms in order Lo carry out
its policy of exploitation of the Soviet Feonomy, Qe of these organisations
was the * Berg-und Huetterrwerk Ost * (B.IELO). It was foundad upon the
orders of the plenipoteniiury Tor ihe I'our Year Plan, CGoering, who also
wis o nomminate the chairman, vice-chaitman and members of the
Verwaltunpgarat., The accused Allftied Krupp was appointed a member of
the latter. A man named Paul Pleiger was appoinled manager o ihe
COMMPATY. :

The evidence showed that the Krupp firm was desirous of participating
in the spoliation of the Eastern territories and that negotiations towards this
end took place between the accused Allricd Krupp and Pleiger, BHO's
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manager. A mesting was held in the accused Loeser’s office in August, 1942,
attended by the accused Loesst and Keupp lor the porpose of discossing
the problems drising in connection with the operation of tuctories in the
Ukraine, As a tesolt of this meeting and later negotiations the Krupp firm
succeeded in acquiring the sponsorship of the following Soviet Fuasian
factories and enwerprises @ the machine faclery in Kramalorsk, Kramator-
gkaja, the slec]l works Assow, the steel works Tjisch an Marupol, the

Maolotow-watks near Denpropetrowsk, the apricultural machinery factory
in Berdjaosk, and the carrying out of the so-called Twan project which
concerned the building and operation of an ammunilionr plunlin the Ukraine,
bused on the Assow works in Mariopol, The accused Krupp, Loeser,
Mueller, Plirsch and Eorschan were kept inforined.

- When the sponsorship of these plantsin Russia by the Kropp firm were
approvvied  the Aelivilics of Lhe firm and iy subsidiaries weore sredtly
acoeletated.  Krupp persormel was send to Russia to assist In the manage-
ment of plants. The accused Krupp and ather Kropp officials went to
Ruszia o inspect Lhe plants.

Ia ils first business report the BHC stated in connection with ifs
activities in Russia :
“[a 1o 3Mh November, 1942, the lollowing material from the
Russiun ares was ayvailable lor the German metal industry and ihe
chemical industry far use 1o connection with the war economy

Iron ore . . ce 325,757 Long
Chromium ore .. .. 6,905 1ons
Munzanese Gre . o 20,145 tons (1941}
Manganese ore . <. 417, 386 tons (19427 "

The change tn the military siluation in Lthe Fall of 1343 prevenled the
Krupp finn frow carrying oot the lerge propramme which it bad set for
itself in Bnssia. Before and as a resnlt of the withdrawal, huge quantities
of serap metal, machinery, equipment and other poods were shipped or
evacnaled 1o {ermany by the Kroupp firm in co-pperation wilth the
Wehrnaclht. ]

After reviewing this evidence, Judpe Wilkins expiressed the following
legai conelustons -

T am satisfied from the credible evidence presented before us that the
confiscation of this [the Prench] mine was a vialation of Article 46 of the
Hapgue Regulations.  The removal of the ore concentrales to Cermany and
the systematic destroction of the machinery al the fime of the evacuation
were acts of spoliation in which the Erupp firm pariicipated. . . .

" The activities of the Krupp finn in Yueoslavia which I have just reviewed
clearly wiolated the laws and custorms of war and more paricolarly Arlicles
43 und 4§ of the Hasuwe Repulations. The expropiation of mines in -
Yugoslavia was not supported by any concern for the needs of public order
and safety or by the needs of the occupation. The Krapp firm took the
imitiative in secking 1o participate in he cxpleitation ol the seized property,
even urging the government to exproprate properties. It leased the Jescrine
mike from the goverwment authorities with knowledge of their illegal
expropriation. 'Fhe seizure of the Asseo shares based upen the anti-Tewish
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laws was illegal and subsequent dealings by the Krupp firm with knowledge
of the illegality was likewise illegal. . . .

* From Artticles 48, 49, 52, 53, 55 and 56 of the [Iagoue Repulations, the
International Military Tribumal deduced :

“. .. that under the rules of war, the econamy of an occupied
country can only be required to bear the expense of the occupation,
and Lhese should ool be grealer than the cconomy of the country can
reasonably be expocted to hear,”

*“This is sound constroctlon, in accordance with the olbwious intentions
of the partics o thai International Treaty,  In 1289 and 1907, when the
Hagre Regulations wero drufled, State property only embraced a compara-
tively simall section of the wealth of the respective countries. But, the
ralionals of che varioms ariicles dealing with the aothority of the military
occupant, parlicolarly il viewed, as they most be, in ihe light of ihe preamble
of the Convention, is clearty that the treaty generally condemas the capleita-
tion and stripping of belligereatly occupied territory beyend the extont
which Lhe ceonomy of the counlry cao reasonably be expected to bear
for the expense of the oceupation,

* The basic decrees pursuant to which the Relch authoritizs confiscated
and adminisiered Russian industeial property called for the uwneestricted
exploftalion of zuch property for German wur produclion and without
regard to the noeds of the oocupation or T]w ability of the country to bear
ihis drain on its resouress. . . . .

**It ia asserted by the Defence that whatever acts were committed by the
defendantz fn ihe explolsiion of Ruossis were not illegal in view of the
decision of the Trbunal in WS, v Fricdoch Flick, ef @f With this
contention I cannot agres. The factual situation of the Flick case and of
that before us is at great vaclance.

**The Flick judgment found thal, s fur ag Fhick's management of a
certain French plunt was concerned, © it was, no doubt, Goering's Intendion
to exploit il to the Fulleat extsnt for the German war effort. T do not
belicve Lhat ikis inlenl wus shared by Tlick.,  Cerlainly, what was done by
his company in the course of il manapement [ills far short of such exploita-
fion®. And again: ' We find no exploitation . . . o fulfilf the aims of
Goering.”  © Adopting the method wsed by the LM.T. -namely, specifically
the limitulion that the eiplodtaiion of the occupicd couniry should not be
zreater than the ccomnomy of the country can reasonably be expected to
bear,” the Flick I.M.T., on the hasis of the evidence of its own case, found
that * the source aof the raw materials (used by Flick in the Rosdan railway
car plant) 15 not shown cxeepl Lhat irem and sieel were houghl from German
firms,* and alse considered it relevant to establish that the manufactore of
armament by Tlick in Ruszsia was not proves. The Flick Tribunal decided
that * when the German civilians deparied, all planm were undamaged .
Furthermore, according o the evidence received by the Flick Tribunal,
there were other basic differences | they wers paid from governinent funds
and responsible only to Reich officials. At one of the two Russian enier-
prises operated by Flick, ® the planis barety got into production ®.  In short,
the facts in the Flick casc were substantially different.

" Prion Lo the evacuation of the planws at Kramalorsk and Marunal as
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stated abave, the Krupp fism aided n stripping these plants of machinery
and raw materialz. The properly removed did ned fall into any catepory
af movable public properwy which Lthe occupant 15 avthorised Lo seive under
the Hague Regulations and the participation of the Krupp fiem In the remoyal
of such materials and machinery was a direct violation of the Liws of land
warfare, “The participution of the Krupp ficm in the demolition of these
plants was #lso 4 violation of the requirements of the Hugue Regulalions
[that] the capital of such propecties b safeguarded and administered in
accordance with the laws of uswier.™

Judge Wilkins said ; - For the rousons shove stated | dissent only to
the extent indicated. In all other-respects I concur in the Judgment of the
Tribunal.” He then made reference Lo his special concurring opinion
on the dismissal of Coonts 1 and [V which has received altention elsewhere(l)

7. TITE SFNTENCES

The sentsnce passed on ihe defendany Krupp was delivered as follows
by Judge Daly :

**0On the Counts of the Indiciment on which you hiave been convicled,
the Trbunal senfences you to imprisonment for twelve years and orders
forfeiture of all of your properly, both real and personal.  The same shall
be delivered to the Confrol Council for Cermany and disposed of in
accordance with the provisions of Article IF, Section 3 of Control Council
Law Moo 10, The petiod already spent by you in confinement before and
during the trial is 1o be crediled on the term alreudy stawed and to this end
the term of your imprisocnment, as nov adjudeged, shafl be deamed Lo begin
on the 1lih day of April, 1945.%°

The defendants Loweser, Houdremont,. kuoeller, Janssen, Tho, Eberhardt,
Kaorschan, von Buelow and Lehmann were sentenced Lo terms of impnosoen-
ment of, respectively, seven, ten, twelve, ten, nike, nineg, six, iwelve and
six years. Kupke was sentenced to inprisonment for two yedrs ten months
and nineceen diys.

All accused were credited with the time already spent in condimement iu
the same way as Keapp @ for Kupke this invalved his being released on the
day of lbhe delivery ol judgment.

After delivering the sentences, Judge Daly said @ ' During the rial of
this case the defendanrs, Loeser, Houdremoent and Karschan, have becn
cacused from attendance at Court on dillerent occasions becanse of their
health, The record indicated thal ihe defondant, Toeser, is not present
today bacause of his present condition.

“The abave-named defendants have just bean sentenced to imprisoument.
We Belicve thut they should not be exposed by incurceration Lo dangerous
consequences to their heaith, However, we are not in a posilion 1o-
determine whether the present condition of health of any of these defendanty
it of such a nature thal imprisonment will cauas fatal or other extremely
scrious COTIRE] LIBTICS.

* Accordingly, we are wiriting to General Lucius T Clay, the U5
Military Gowernor of the Uniled Stales Zone in Germany, calling his

{4 Sea pp. 128130,
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attenfwon Lo this with the suggesdon that examinations be made for the
purposs stated whove,  If he coneludes that such exmninations are indicated
and is of the opinjon thereafter that because of the condition of health of
any of the defendants in question, senilence or sentences of any of them
should be allered, he hay the aclhority to do so under Acticle XVIT of
Ordimance 7 of the Military - Government of Gennany of the United

States.”
At the uime of going Lo press. the seniences bad not been confirmed by
the Military Governor.

B. NOTES OGN THE CASE

|. OFFENCLES AGAINSL PROUPERTY A% WAR CRIMES

Tn itz words concerning the law us (o plunder and spoliation, the Tribunal
caoncenlrated ts attention upoen the detailed provisions made in Articles 46
et seg of Hague Convention o, IV of 1907 and upon the atilnde taken by
the Internatronal Bilitary ['ribunal to these provisions, For completoness,
it should be added thal, as the Prosceation pointed out, Control Council

- Lawy Mo, 10 in its Artiele I *° includes under the definition of war crimes,
the * plimder of poblic and private property *.* '

The Defence urged thal ° Conirel Couneil Law No, T speaks in
puragraph two only of the * plunder of public or private property,’ conse
quently only of plunder within the strici meaning of the word.” ‘This
argument mmay be taken Lo be elaborated n the Tollowing words which
Counzel added ** The Control Couneil Law describes in parapraph II, 1B
only scricus offences as examples of * war crimes * such as mueder, 1l-
treatment of prisoners of war and civilians, killing of hostages, wanlon
destruction of eities, towns or villages or devaslalion not justificd by military
necessiiy,  The Conlrol Council Taw lists, in afl these cases, such crimes
as examples which are considered serions crumes in Lhe criminal codes of
all countries. 1t is contrary to the idea of lhe Conteol Council Law, if the
Proseculion wants (0 have considerad 25 g war crime every violation,
however slight, of the Hagee Rules of Land Warfare.”™ It was later
claimed thar : .

“The version aof sections {B) and {¢} of Ardels 1E of the Control Coungil
Taw shows bevond a doubt that ondy serious crimes such as mwrder, mis-
treatment, deportation, anslavement, torturing, oppression, deprivation of
liberty, extermination, etc., are considered as eriminal and punishable acts,
not, however, every formal trospass wgainst @ provision of an agreement. If
Lhe latter were the case then every violation of the provisions of the Geneva
Counvention on wages, on the intellectual needs of prisoncrs of war, their
relations with the ouwide world und with authorilics, the representution of
prisoncrs of war, e, would have to be considered as war crimes, to say
nothing of the pumerous service provisions which regulate the life of
prisaners of war cutside.  Bwen the LM T, verdicl, however, does nol go
so [ur ; il merely tuled that an offence apainst the provisions of Aricles 2,
3,4, 4G wnd 51 of the Geneva Convention are crimes.

“The wording of sub-gection (b)) of Article 1] of Control Council Law
shiows clearly that the concet of ' war crimes * covers actual offences
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against humanity only. The mention made of the tgrms murder, man-
slaughier, mistreatment, speliation, indicats this beyond any doube,

* An ofience against the laws and usages of war is criminal and pupishable
couly to the cxlent thal it has uny bearing on © cruellies or offences against
Boev, life, or property "

By and larpe, however, the case for the defence was bascd mainly. upon
the plea of necessity and upon the argument that the internalional law
on spoliation wis so vague thal the accused were Jusiiiably ignarant of its
precise lerms and eould not be found guilty under them, thal Lthese prowisions
cannot be taken literally under conditions of modern warfare,(1) and that
**military necessity ** musl now helude ' econornic necessity ' since
econormic warlar: 5 now i part of the coneepl of * toial war 7. (%)

[n the light of the trials reperted vpon in thesc Volumes in which war
crimes involving offences against properiy were alleged, it is now possihle
to set out some lenlative generalisalions on the branch of international law
concerning such offences (™)

() A study of the judgment delivered in the Flick Trial hus already
revealed thai the terminology relating 1o war crimes committed apainst
property righls cowld profitukly undergo some Torther developmenlad®)
The judgment in the L7 Farben Trial pointed out that, while the Hague
Regulations did not employ the term *° spoliation ™, the Indictment in the
case wsed ‘fspoliation’ inlerchanseably with the words *f plunder ™ and
*explodtation ' ; the Tribunal fell back on the generul stalement that
“spultalion ' was synonymous with the word “ plunder ”’ employed in
Contrael Council Law Mo, 10 and that it embraced offences against property
in wiclation of Lthe laws and cuylomy of war ** of Lhe general Lype charged
i the Indigtment ™, (%)

Arlicle 47 of the Hague Begulations makes the provision that ** Pillage is
expressly forbidden,”” bui the Charter of the International Military Tribunal
speaks, nol of * pillage *°, but of ** plunder of pubdic or privale properiy,””
The truth seems t0 be that, while the law relating to war crimes cornmitted
against proporiy rights has undergome congiderable devclopment sinee ke
days when looting by individual soldiers was the offence mainty aimed
aguinst, the relevant terminolopy has not uvndergone the same degrse of
elaboration.

(1) In the numerous atlempes which have Been made al defining the
precise linits of Lhe war crime of pillage, plunder o spoliation, stress has
been placed an one or both of the following two possible aspects of the
offence .

(@} that private properly tights were inftinged |

(&) that the wlimale outcome of the allcged offences was that the
ceonomy +f the occupred territory was injured andfor that of the
pocupying State benefited.

(" Sea pp. 6407,

{2 This plea wus specifcally rejected by the 1Tiomal ;) soe pr. 138139,

(%1 T will bo fonenel that the passages from the Jndgnients in'the Fliek, £ G, Farbos and
Krupp Trialy which are gueded or referred to in the following pages are illoztrated by the
evidence poowliced o these triale as to ableged offences apainst property (sec ¥ol, 1X,
P, 30-13, and this vol., pp. 18-23, and §5-92.)

< See Vol [X, p. di,

{*] 0o pp. 4445,
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Tn so far as privare property ls concerned it seems sounder to base a
definition of the war erime involved upon the first uspect, namely the
infringement of {he property righis of individoal inhabitanis of the occupied
tecritory.  The pist of the matter appears in the words which occur in the
Krapp Judgment .

- Artcle 46 Jof Lhe Hague Regulations| stpulales (bt * private properly . .,
must be respeeted *, However, it, for example, a factory is being taken over
in & manner which prevents the oghtful owner from using it and depriving
hin from lawfully execcising hiz prerogalive ax owner, il canncl be said that
his properly ©is respecled * under Article 46 as 31 must be,” ' (5)

Wir crime trials in which the allegations made turned upen simple
viokations of private property rights have been many, parliculacly in conntries
previcusly under enemy occupation. Most of the French trials reporied
upin in the previous volume of these Reports were of this character.(%)

It will be recalled however ‘thai the accused Tlick () was found goilty
af & "war crimy, in so (ar a3 he operaled o plant in ocounpied
termitory o which he wis nat owner gnd without the eonsent of the owner,
despite the fact that (a) the Tribunal held that ** the original seizure may not
have been unlawful,"”" (&) llick had nothing 1o do with the expulsion of the
awner, [£) the praoperly was left by Flick in an improved condition, and
{¢f) there was ** po expdoltation ciiber for Flick's personal advantage or to
fulfil the aims of Goerizg, '™ there heing no proaf that the cutpat of the plant
went (o countrics other than these which beneliied belore the war.

Similarly, dealing wiih the Francolor Agreement, the LG, Farben judpment
states that : ™ As consent was oot freely given, 1t is of no legal significance
that the agreement may have contained obligations on the pacl of Darben,
the perfurmance of which may have aﬁ‘s]%tn_d it the rehabilitution of the

French induwstries," (1)

It would appear to follow therefore that, at least in the view of the
Tribunals which conducted the $Tek Trial, and LG, Farben Triad, provided
a sufficiant infringoment of private property rights has boen proved to
bring the offence within the terms of the Hague Convention,{®) the more
public ellects of the act are immarerial{®) There [s also some authoricy
for saying (hal, conversely, 11 no illegal breach of private property rights
has occurred no war crime can be said 1o have been cormmitted, itrespeciive
of the effects of the act upon the general econamy of the cecopied territory
of the cnemy state.  Thus, the Tribunal before which the LG, Farben Triad
wis hald could nen f deduee from Article 46 through 55 of the Hague
Femulaticns any principle of the breadth of application *” of the claim of the
Proseculion in that case that ** the crime of spoliation is a * crime against

" Bee p. 137,

(%) See Vol IX, pp. 43, 59 46 and 0374

M Bee Vol. IX, p. 40,

M Sec n. 51,

{#) The Prosecudon was probably cormect in claiming that violation et' Atrticle 46 ol Uhe
Hagrue Convention ** need not reach e saias of confiscation.,  Tnierlecence with any of
the normal incidents of enjovment of qulet oocupancy and usa, we sohmil, iz forbidden.
Such incidents inchrde, icrer o, the tight o peonal possession, control of the prpoese
for which the property 1s to be nsed, dispositen of such properly, gnd the right to de cnjoy-
meut of the incoms derived from the property *.

[} Except pethaps io relation 1o the punishment swarded.
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the country concerned in that it distupts the economy, alienates its industry
from its inherenl purpose, makes it subservient to the interest of the
occupving power, and inlerferes with the nutural eonneclion belween the
spaliated industry and the local economy.  As far as this aspect is concerned,
the consent of the owner or owners, or their representatives, even if gennine,
dovy not allecl the eriminal characier of the act " The I'ribunal added
that the provisions of the Hague Convenlion regatding private properly
“relate to plonder, confiscation, and tequisition which, in twrn, smply
action in relation Lo property commitled against the will and without the
comsent of the owner,  We loek in vain [or any provisivn in the Tague
Rzgulations which would justify the broad assertion that private cilizens
of the nauon of the military cccupant may not enfer into agresmaents
respeeling properly in occopied lerrlories when consent of thé owaer, is,
in Fact, frecly given.” (1) '

Elsewhere the same judgment stales that *‘to exploit the military

ceupuney by acquiring privale properly againt the will and eonsent of the
forewer oweer "' is a violution of imternational law unless the action is
" expresaly Justified by any applicable provisions of the Hague Regula-
tions **,(%) and ** we deem it to be ol the essence of the crime of plunder
ot spolistion Lhal the owner be deprived of his properly involuntarily and
against s wiff (" There must e proot that **actien by the owner is
nat, voluntary becauss his consent iz obtained by threats, incimidation,
pressure, or by esploiting the position and power of the military occupant
under eireymslunees indicuting thut the owner is being induced to part
with liis property aeainsy s will 7'.0%)

The Iribunal was of the opinion that °* the contrary interpretation would
make it difficult, it not impossible, for the ccoupying power in time of war
to carry out other aspects of its obligations vader international law, including
restoration of order Lo the local cconomy in the nlerests of the local

inhabilanls %)

. In the Krwpp Trial Jndgment, it may be thought that rather more siress
was placed on the socond possible approach (8) 1o war crimes commiticd
againsl properly vights,  Here it was stated that *° Jost as the inhabitants of
the pecupied tertitory must not be forced to help the enemy in waging the war
against their own country or their own country’s allics, s0 must the economic
assets of the oceupicd territory not be used in such @ manper V(") The
Tribunal added Jater :

“ Bpolation of peivale property, then, is forhidden under twao aspeets :
firstly, the individual privale owner of property must not e deprived of it ;
secondly. the ceonomic substunce of the helligerantly cecupied territory must
not be taken over by the occupant or put to the serviee of his war ellort—-
always with the proviso char there ane exemplions from this rule which are

E% Besp. 44, (Tlalics ingorted.)
(M Bee p. 46, (Talicy inscried.)
{4 8eep. 4Y. (Tralics jpserted.)
pELL

2} Beg . 160,
(%) Seco . 134,
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strictly limited to the neads of the army of oconpation [nsofar as such needs
do not exceed the ecanmnic strength of the vcevpled Lerritory.” (1)

It could be argued that the words “* most not be tulen over by that oceu-
pant ' cunnol include within their scope agreements between private indivi-
dual freely arrived at, that the Tribunal taciliy exeluded from its meaning
transfers of property effecled by such agreements, and thal, while the public
effects of war crimes commilled against propecty are highly significant,
therss is no erime at 1l {if the property is private property) uoless a private
property right has been infringed m violation of Article 46 of 1the apue
Begnlations,

(W1} As is stated In the Judgments delivered in the £.67. Farben and Krupp
Trigls, however, some invasions of privale properly righls are pormissible
under the faw rolaling e oecupied territories. It was stated in the Judgment
on the latter trial that Aceticle 42 of the Hapue Regulations *f permits the
oCEupYInE power to expropriate eilher public or private praperty in order
1o preserve and muintain public order and sufowy (%) Articles 52 and 53
of the Ruegulalions muke further intoeds inte the pringiple of the inviola-
bility of private property j(¥) and the passible effzct, in legalising the destrue-
o or seizure of praperty, of *°imperative necessity for the conduct ol
military operations ' was also mentioned in g neatmeni of Artiele 23 (1)
of the Regulalions. (3]

The Presecution in the Krpp Triel was itsell willing to admic that: *if
private properly is abandoned, the oocupying power may take posscssion to
insurc that the property iz not destroyed and to re-establizh employment.
The cccupying power is required in such case to treat this possession as
conservalory for the dphiful owner's inlerest. . . . Public property, which
of necessity must be ubandoned by the logiimate power, miy also he taken
over and operated by the occupant. The necessity for protecting the
occupation forces against the dangers of attack may also justify certain types
of stizures or expropriation in the fnterest of publhic order and zulely.  This
particular phase of the securing of public order and safety is specificully
dealt with in Articls 53 ol the ITague Pegulations ™.

The Frupp Frial Judsment latd down, however, that the [aws and wsapgey-
of war do nat authorize *° the taking away by a military cccupant of livestock
for the maintenance of his own industries at home or for the support of the
civil populalion of his country *{%) ; moreover the requisitions and services
comemplated by Article 52 ** must refer to Lhe needs of the Army of Oceupa-

(") Sea p. 133, Comparc alsoe p.o 135,

(% Bee p 135,

%) See pp. 135 and 137; and ¥of, 1X, p. 2 It i3 worth repoating that in the
opinion ol the International ‘vh]ltarj, Trlbunal the goneral offect of the relevant provisicns
of the Hapus Convenlion is 1hat ** the economy of an ocoupied country can only ba
requited to hear Che expensas of the oocupation, and chese should not be grearar than the
ecomimy of the eoyntry can reasooahbly he edpected 1o bear,”” This was also the main
anthonly relipd. Lpon by Judpe Wilkins in his dissenting jedgment in deahu[, with cartain
allezatl offcnces in France, Yogosiavia and Rissin.  See po 157,

(] See p. 136 ; Heo alse p. 134 Tn the F (7 Far.!:en Judgmenl it wag simply s21d
that Articles 464, 4? 52,33 and 35 of the Regelations ** admil of exceplions of expropria-
tion, use, and requ:sttmn, all o which are subjoct Lor wgll-defioed  limitations sot forth an
the articles ", (p. 44 .

%) Bee . 436,
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tion ** whereas *° It has never been contended that the Krupp firm belonged
to the Army of Ooecupation.”” (1)

- (iv} Prgpery offences recognised by modern internalional law are naot
Hmited to offences against physical tanzible possessions or Lo cpen rohbery
in the old sense of pillage. The offences against property defined in the
Hague Regulutions include *° plunder or spolistion resulting from aeguisition
of intunyible property such a5 i involved in the acquisition ol stock awner-
ship, ar . . . acquisitien of ownership or control through any other means,
even though apparently legal in form (¥} Some acts of pluader proved in
the Krupp Treial " were commilled throuwgh chunges of corporale properly,
contractusl transter of property rights and the like, Tt i3 tho rosulws thit
comnt. . . L (R

The nowvel foms in which war crimes were commited deainse privale
properiy during the second world war, zod at the same time the hsie legal
principles invelved, are also dlustrated in the following words from the
Judgment 1o the Pol] Teial (%)

“ By whal process of law or reason did the Reigh hecome entitled Lo one

hundred million Reichsmarks' worth of personal property owned by persons
whom they had enslaved and who died, even {tom namral causes, in their

(") Beg . 137, The Prosecution in the Kruwep Tried stzted-that @ ** Anthorities as to what
requisitions violate the limitations imposed uvpon requisitdons have been acalveed and
wntarpreted *° by B, TI Teilchenfald, in The Feternarional Fecwomic Lave of Beliirerent
Crecupertion (10420 - al pp. 34, 35 i 36, ax Follews

“ They musl nol ke wroecsssary and gseless, mercly designed 1o enrich the
accupanl s home countey, deslined Far ganoatoy of the occunsnt stationed in another
nocupiess] or imvaded arca, levisl for the purpose of selling the regiisitiened articles
or have #3 their main purpose the Tain of the occupied country or it inha bitants,

" Among the cxamples quoted by Fauchille ave che Foilowing ; '[ransport of Brabanl
cartle and horscs vo Germany in ordar to Lielp the Bhioeland, seizurz of guanc and
nitrate in Flanders in order to aid farmers in Germany, seizure of raw materials and
ruachines n Belginm in order (o 21d Factories o Germay.

** L the reparation acoounr prépared by lhe Belpian Goveroment in 1919 for the
Peace Conterence, 1be value of machinery aml materials carnied aveay by the Gernans
waz stated 1o ammaunl £0 twr hillian Mrancs,  The sitpation o oorthern France «as
sitnilar. . Under Article 242, Annex X, Germany bad 1o pay yn indemnicy Tor Lthese
uned ximilur measures, )

“Accomling to Garner ihere is general agTenent song duthars that the right of

pisiLion ¢an be cxercised only For fhe needs of the occupwing acmy and doss niot
inclirde the spaliation of the country and the transpecialion to the occupant™ own
country of raw materials and machinery for use i ils horoe indostries.

* (arner also states that the Dritish Mapuoal ancl the French BMManual, as well as
Article 345 of the American Ruoles, aprees in decluring that reqoizitions can be made
only for the indispensable needs al the army of ceeepation.

AS to the cares concernine the conglopcton of the term ' nesds of the army’,
it has heare held dhat reguisilioning by the ogoigpant for the pompose of shipinegot to
ardd vse in his oram counley i contracy o Article 52,

Mot only requisitioning for shipment to.the occupant’s home couniry has hezn
held illegal, but also requisttioning tor vesale and prodic tather chan for the use of tha
CCLUTRINE ATOY. -

%} Sce pp. 4546,

(') Seo p. 134, -

4 “Iral of Oswaid Pohl and others, Uniled Staeles Wiliary Tribuoab, 10th March—
Ird November, 1947, As further evidense of the renlEsation of the diversity of Gernen
economic exploilation of occopied lerrilories, compare the gincurmslances under wiich
Atricle 2 of the Norwegian Law on the Punishmenc of Foreign War Crimioals was drafred,
‘ds zet out ou . B4 of Vol, 11T of these Reports,  Vhe Atticle rels
. * Conlisculion of property, Tegquisitoning, imposition of contobuolions, ilepal

inposition of fings, qmd anp ather formr af econamie goie Weagally goquived by force o
fhreat of foree, ats decmesl to be crimes against the Civil Criminal Codss, Arl. 267 aod
A, 268, paragraph 3.7 (lralics inserted.)
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sctvitude 7 Robbing the dead, even without the added offence of killing,
is and always has been a crime.  And when it is organived and planped and
carfed out on a hundred-million-mark scule, il becomes un apgravated
crime, and anyooe who tukes partin il is a crimingl,”

(v) To what extent s it necessary that an accused be shown 1o huve
intended to acquire the property in gueslion permeancatdy 7

The Judgment delivered in the £ Farben Trig! spoke of o private in-
dividual or a juristic person becoming a party to ' unlawful confiscation
of public or private propecty by plagning and cxecuting a well-deflued design
io acquire such property permanenlly ™ 1 (') and of owners of properiy in
veeupied territory being ** induced to part with their property permanently
o) The words U permanent * and ¢ permanently ' appear frequent-
[¥ alsg in the Tribunal's gencerul finding ax 1o Count Two () and findings
regarding alleged awvils of spolistion in specific localities.{%) Flick lhoped
tir acquite the Rombach plant permanently.(*) While theoretically even a
temporary illegal acquisiion of propeety s an invasion of rights of the
owner, thers is no denving the opinion of the Tribunal conducting the
L& Parben Triof thatl a wking over of manasement which was intended 1o
be permanent. would be more cleagly # war crime thag a mere tcmporary
control or operation.(®)

{vi] It has been said that proof thatl consent was ** obtained by threats,
inlimidation, pressure or by exploiting the position and poveer of Lhe military
agoeupant under cireumstances indicating that the owner is being induced to
part with his property against his will ** wouold make a transfer illegal under
international law (7] The possible mcuns of cocreion were further elaboraied
upenin the L& Farder Tudgment when it was said thal in the many instances
**in which Farben dealt directly with the private owners, there was the ever
present threat of fareelul seizure of Lhe property by the Reich ar other similar
measures, such, for cxample as withholding licences, taw materials, the threal
of uncertuin drastic treatment in peace-treaty pegotiations or other offective
means of bending the will of the owners.  The power of the military occupant
was the ever prosent Lhreal in fhese trunsactions, and was clearly an important,
il ol a deeisive factor (%)

{(vii) If property has becn acquired without the conseat of the ewner, the
proof of having paid considerstion s no defence.(?)

{vit) Meither will the fact that the reality of a transaction was hidden
belind a pseudo-legal fagade alTord a defence.  ** The forms of ihe trunsac-
fions ', runs Lthe FAT. Farben Judgment, * were varied and intricute, and
were tefleeled in corporate agreements well calculaled {o create the illwsion
of legulity ") ** The olfence of spoliation *°, declared the Lribunal acting
in the Krupp Friad, © s commilled even i no definite slleged transler of title

(1) See p, 44,

(4 Sec . 47,

(") Sec pp. 49 50,

% 8ec p. 51

(7} 822 Vol IX, p. 22
(¥] Bae p. 50.

7] Sea p. 47.

[ Sea p. 50,

(¥ Ses pp. dd and 5.
10} Aee p, 30,
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wis accomplished .1 Tt will be recalled that, on taking control of the .
Fombiach plant the Friedrich Flick Kommanditgesellschalt signed with a
public commissicrer a contract which afforded an appeatance of legality 1o
Fhck's subsequent acts relating to Lhe plaat.(®)

Similarly, the Tribunal which conducled the Podi Trial (3} looked notat the
legal fagade bt ai the reality, [n judging Poll’s responsibility for perluin -
of the offences alleged against him :

“Under a plan which wis parhaps deviscd to give some semblance of
lerality o this inherently lawless plan, Pohl was designated as o trustee of the
propertics sedzed in the Dasl and operated by 0871, This was a strange
species of frusteeship, Al of the interesls of the ruslee were violently
oppaosed to those of the cestuls gque trustent.  The recognized concepl of a
trasiee is Uiat he stands 1o the shoes of his beneficiaries and acts for their
henetit and in opposition 1o any encroachment on their rights, Tlere,
however, the trustae was in the service ol adverse interosts and acted al a]l
tirnes under an intpelling mative to serve thoss interests at the expansc of his
beneliciaries.  Actually, the trusleeship was 2 purs fiction. Tt cannot he
helieved thal il wus cver the plan of 1he Reich (o retern any of the confiseated
property ta its former Jewish owners, most of whom had flad and disappearcd
or been exlerminated. The only probative valne of this fictitlons trustees]:lip
15 to Turnish another cord to bind Pohl closer to OSTs criminal porposes.® (1)

{ix) If wrongful interference with property rights has been shown, it [s
noL neeessary 1o prove that the alleged wrongdoer wus involved in the original
wrongful appropriation, *° When discriminatory luws are passed which
affect the property rights of private individuals, subsequent transactions
based on thess laws and invelving such property will in themuelves eanstitnte
violations of Artcls 46 of the .H.igur.. Regulalions 4% If an unlawlol
confiscation has taken place, ‘fwequisition wnder such clrenmstanpces
subsequeat to the confiscation constitutes conduct in viclation of the ITague
Regolations (%) Thus the accnsed Flick was lound guilly of wrongful
use of the Rombach plaol despilc his not having been involved in the
original misappropriation.(f)

(x} Im dealing with prhlic properfy, (he United States Military Tribunals
have relied upon Article 55 of the Hapue Regulations according to which the
occupying nower has only a right of usuituct over such property, and that
only for the duration of the ocenpation.d®r In a French trial alroady
reporied upon,(®) application was made of the rule of international law
forbidding the destruction of public monuments which received expression
i Agticles 536 (and through it Article 463 of the Hague Regnlations,

Yy See p. 138.

E“] See Yol TH pp., 11 and 32,

£ Sae p. 10d, notg 4,

() The Internatronal ddilitary Idbonal said that in the Metherlands there byl existad

" widespread pillage of public 'md private peoperty which way mven colour of logdiey by
Seyss-Inquatt’s regulations. . . (Crud. 6944, p. F21),

() See o 135,

{6 Sewe . 44,

(%) See Vol IX, p 400

O Ses Vol T3 po. 22, 24 and 41-2 and @, 50 of the present. volume.

(%) Sez Vol TX, pp. 42-3 and 67-5.
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2. DEPORTATION AND [DACLD EMPLOYMENT OF FOREIGN CIVILIAN WORKLRS
AN COMCEXNTRATION CTAMP 1XMATES

The Tribunal’s treaiment of the questions of deportation and enslavement
of civilians (1) wus devoted largely to undetlining the illegality of the deporta-
tion of Belgian labouer to Cermany during the First World War, The
Tribunal added however thal 1L adopied the statermrent of the relevant law
in the Mifch Trial(®) and that the employment of deportees in armament
production in the Kiupp enterprise violated Article 52 of the Ilague Rewula,a
tiens, which provides that :

Art. 52, Requisitions in kind and services shall not be demanded
from locul authorities or inhabitants except for the needs of the army
of occupation. ‘They shall be in proportion Lo the resources of the
cauntry, and of such a nature a3 not to involve the inhabitants 1o the
chligation of tuking part in military operations against their own
counfry,

*Buch requisiions and serviees shall only be demanded on 1he
authority of the commander in the locality gocupiced.

** Contributions in kind shall as far as possible be paid for in ready
mangy ; If not, a teceipt shall be given and the payment of the amount
due shall be made as soon as possible.”

The same questions arosc in the LG, Farden Trigl ot the Tribunal acting
in that case did not earer into any detailed analysis of these matrers.(%)
They have hawever received same furthier adention in Lhe Judgmen s delivered
in the Mileh Trial and in the notes thereto %)

3. TIE BMPLOYMENT O FRISONERS OF WAR

On thé general question of the emplovment of prisoners of war the Joda-
menl delivered in the Krupe Trial is Himited to u statement that a number of
provisions quated dfom the Hapue and Geneva Conventions were violated
*in the Krupp enterprises ©.(%5) In the L& farden Trial the Tribunal did
nol lay down the luw bovond saving Lhal - " The use of prisoners of war in
wir operitions and ip work havimg a direct relation to such operations was
prohibited by the Geneva Convention.''(*) Ilere again attention is drawn
to the report on Lhe Miff Lrial which has appeared in this series.(¥)

Itwould, however, be in place Lo mention here o British trial which further
illustrates the responsibility for the welfare of prisoners of war emplayed
in factories of civiliaos in charge of such establishments. In the trial of
hWlilsugu Toda and eight olhers, by 1 British Military Courl in Hong Kong,
Tth-28th Mayw, 1947, the accused were charged with = committing a war
crime, in that thay at Kiokaseki, Fornosa, between December 1942 and May
1945, heing on the slall of the Kinkascki Nippon Mining Coy., and as such
heing responsitle for the sufety and welfate of the British and American
Prisoners of War employed 16 the mine under their supervisions, were, in
violalion of the laws and usages of war, concerned in the ill-treatment of the

f}See pp 141 146

l{ﬂj e 1y p 2" 65 of Wol. VTI ot these Reports.
(M) See p

Fj ‘::c"ml "u]‘[ pr. 3840, 43, 4547, und 53-58.
B See pa 141,

*) See p, 5d.

[Ty S22 Yol V1, pp. 37 34, 43—, 47, amd 5807,

M
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afpresaid Prisoners of War, contributing o the death of some of them and
cansing physical sufferings to the others ™', Two were found guiliy on the
charge, and six others were found guilty excep for the words ** contributing
1o the death of some of them and **. The convicted men, who were sentenged
to terms of imprisonment of from one to wen vears, were shown to have been
the General Manager of the mine, the production supervisoer and a number
of men who supervized the work of the prisoners of war.

4. CRIMEY AGAINSL PEACE

The Judgments delivercd in the 7.7, Farben and Kripp Tricls contaln much
intercsting material on the guestion of crimes agajnst peacs ; a genaral
commentary on this important guestion will appear in a Jater volome of
‘these Repaorts after some further relevanrt trials bave been reported upon.

5. DNDIVIDUALS, INCLUDING BLSTNESS Miv, AS WaR CRIMINALS

In the ¢losing staements of Defence Counsel the (ollowing passage
aAppears :

“OAf the Indictment iz based on Inrernational Law, formally based on the
subscquenily promulgated Control Council Law Ne, 10 and supplenen-
tacily on Intemational Comman Law, the amazing fact followws thal indus-
triafisis in leading positions of an industrial Koenzern and some of their
employees  An ather words sirictly private individuals -are being inducted
under criminal law which is based on Internuliomul Law. The doclrines of
Imternational Law throughout the world, herstofore, took the stund that
apreements and provisions established on the basiz of International Taw
were binding caclusively for stalcs, irrespective of whether codified law or
common law wits involved,  In the case of infernstional apreements abliga-
tions which concern the state and rights which belong to the state are involved.
The single individual neither derives rights nor assumes obligations by
reason of Inlernational Law unless specilic provistons were tncorporatled into
the legistation forming part of the criminal law of the individual cooniries,
Thig epinion which was held unanimo‘nsly uatil the second world war 15
shown by the wording and the mearding of Lhe conveniions of the ht&rature
cn International Luw.’

This argoment was elsewhere elahomt&d as follows :

“In lhese proceedings, private industrialists are Being held respoasible
for indvstrial measures taken by them in occupicd lerritories either on the
instractions of their goverament, or, in the case of contracts with foreign
indusirialists, with the consenl of their povernment.  Meither the boeks of
German penal law nor Lhe intemutional provisions of the Hague Rules of
T.and Warfars decrea that a private individual shall be responszible for examin-
ing the measures taken by his government in the occupied tercicories or that
he shull e held responsible for the non-violation of international Law.

“Insofar as the IMT Judoment sentenced defendants For crimes of
spoliation, the persons concersed were exclusively men who had been the
highesl mililacy and political leaders of Germany before and during the war.,
The sentence therelore affected onty persons who had acted an behalf of the
State and who, by virtue of their official status, were representatives of the
State. The International Military Tribunal did not reach a decisicn on the
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“guestion of whether an industrialist—a private person, that is—can be held
responsible for actions falling under the provisions of International Law,
Faormerly, the theory of Inlernational Law throughoul ihe world represenled
the view that only the Siates were bound by the provisions of International
Law, irrespective of whether codified luws or the laws of usage were involved.
Interpational Law imposes obligations vpon the State and confers certain
rights upon it.  Meither obligations nor riphts fall to the Lot of the private
individual under the terms of International Law, albeit iselated provisions
of Internationil Law have been taken over into the penal law of the individnal
countries, thus becoming national law. Thiz attitude which dominated
Toternational Law until the Sccond World War 15 apparent from legal
literalure, from the letler und from the spirit of the codified contracts available
I oeed quote only a few examples from the Ilagre Repulations of Land
Warfare of 1907,

“Tt 1z exclosively the *contracting powers * {° Verlragsmuechien, 1
puissanecs contraclanles *)

**In Article 43 of the Appendix to the ITague Regulations of Laad Warfare
as in many other articles, mention is made of the * Oceupier * and in Ariicle
44 ol the * Belligerenl *. In both cascs, 1t 14 elear rom the genera] sense of the
[aw that fhe cccupying or belliperent state is meant. Correspondingly,
in Article 35 the * Occupying Siate’ is authorized 1o make use of Siate
praperty n the ocewpied area.

* Similarly in the KLHog-Bnaml Pact of 2710 August, 1928, ondy the ** ngh
contracting parties ', i.e. the States, are spoken of. .

“In the appendix to the Hapuwe Rules of Land Warfm ul‘ 1907, the * Stutc *
is grunied the dghi (o employ prisomers of war (Article 63, and in Article 7,
the * Government ' 1s made responsible for the maintenance of the prisoners
of war.

“ 1o Ardicle 41 of the Appendin 1o the Haptie Rules of Land Warlare, it 1s
expressly stated that the Stute shadl be held responsible for damages in cases
of the violation of the condifions of armistiee on the part of individual
persons acting on their own initative.

“In the case of this one axccplinn in which the privale individual has
acled on his own initiative, provision is made for the punishment of' the
fndividual persons acting on their own initlative.

““In the case of thiz one exceprion, in which the private individual hag
agted on his own initiative, provision is made for the punishment of the
individual. Buf only then insofar. that the one contracting power may
demand of the other contracting power that the offander be punished.

*In this comneciion, however, Artticle 3 of the Hague Rules of Land War-
fure of 1907, in which the casc of the violation of the Hague Rules of Land’
Warfare 1= expressly dealt with, is absolotely decisive. It is laid down that
the ° Belliserent Party °, La. the Siate, shall be obliged tomake amends lor all
damage, and in the seeond senlenee, 1L is expressly stuted that the Stute is
responsible for all actions committed by members of its Armed Fogces. . . .

* With refererce te Covnt IT of the Indictment, it is of particular impor-
tance that in the provisions of the ITague Bules of Land Warfare on the
conducl of the occupying power to occupicd ferdiories -Ariicles 42, 56—
the * State " only and never the private individual is spoken of,
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I am wot-unaware of the fact that in recent limes, thete has been a
tendency to- hold the individusl respomsible for actions falling within the
seops of Tnternational Law.

“*This idea also iz dealt with in the LM.T. Judement, and the High T'ribunal
accepts the responsibility of the individeal.  One muost consider, however,
that in the case of the International Military Tribunal, the persons involved
were not privatz individnals such as those appearing in this case, bui res-
pensible officials of the Stae, that 5 such persons and only such persons as,
by wvirlue ol their office, acted on behalt of the State, 1t muy be & mmuch
healthier point of view nof to adbere in all circumstances to the text of the
provisions of International Law, which is, in itsell, abandantly clear, but
rather to fellow the spirit of that [aw, and 1o slaie that anyone who acled on
behalll of the state is ligble fo punishment under the terms af penal law,
heciuse, as an ancaymous subject, the State iself cannot be punished wnder
the provisions of eriminal law, but can at most be held respongible for Lthe
compensalion ol damage. 1o no cireumstances 15 it penmissible, howeyer,
te hold criminally responsible a private individual, aa industrialist in this
¢ase, who has acot acted on behalf of the State, wha was not an official oran
organ of the State, and of whom, furthermaore, in the lucee of the theory of
law as 1 has been undersiood up 1o this time, 2nd as it is outlined above,
it 1s impossible to ascertain that he had any idea, and who, in fact, had no
idea that he, together with his State, was uwnder an obligalion to ensure

23

adherence Lo the provisions of International Law.
- The Prosecution’s attitude to this defence was expressed in the following
wards : -

“ 11 has also been sugpested thal Inernationad Taw s a vapue and come-
plicated thing and that privata industrialists should be given the benafit of the
Men of ignarance of the law, Whatever weight, if any, such a defence might
have in other ciecumstances and with other defendanis, we think 10 would be
quiles preposierous Lo give iU any weight in ihiz case, ‘We wre not dealing
here with smxall businessinen, unsophisticated in the ways of the world or
lacking in capable legal counsel. Krupp was one of the gesar international
indostrial insglitutions with nomerons conncetions in many countrics, and
constantly engaged in international commercial intercourse,  As was said in
the judgment in the Flick case :

f. . responsibility of an individual for infractions of International
Law ts noL open 1o question.  In dealing wilth property located outside
his own state, e must be expected to ascertain and keep within the
applicable law.’

Y Icis quite Leoe, of goorse, that in 1he leld of Internationad Law, just as in
domestic law, many questions can be asked on which there is much to be said
on both sides, But the facts established by the record Here fall clearly
within the scope of the laws and customs of war, and the language of the
Wague Conventions, and we think there is no lack of charily in helding the
direetors of the Krapp finm to a knowledge of their clear intendment.””

The Prosecution in the Flick Trigl produced an interesting precedent For
charging industrialists of commilling war crimes

* Mar is this the fitst fime thut private persons who might be described us
" indtustrialists © have been charged and tried for violations of international
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penal Jaw. Twenty-eight vears ago, just after the first World War, a very
sienilar proceeding was conducted before a French military tribunul,  The
defendanls included Hermann Roechling-—who has been a witness in this
very trisl and whose name tigures largely in the documents on Rombach—,
Robert Roechling and half a dozen others whe were accused of the plunder
of private property in Vrance during the First World War to vielution of the
laws af war.  That ease involved cerluin removals of property as well as
dispossession of the owners, but in other respects it was very parallel to the
charpes in Count IT of our Indictment with respect to Rombach. The
Franch military covrt found the defendants guilty, and imposed sentences
of up Lo W) yeurs” imprisonment,  Upon appeal, the judgment was annuiled
on purely technicul grounds ; the record had not shown the pressuce of an
uterprater at all seasions ; one of the court clerks was below the slatulory
age of 2% years, cle. Hermuann Roechling was nol apprchended Iy the
French authoritics, and the proceedings were never tenewed.  But certain
observations made 1n the opening statzment by the French prosecutor
indicate the striking similariey :

fConfronled with such serious Tacts, the importance of which is to
be found not only in the nrrinsic value of the abjects removed but alzo
in the fatal damage voluntarily oflicted on the indusirial e and the
prosperity of an enlite country ;. . ., il 15 proper in this case not o
forget that it is an individual prosecution brought against named
industrialists and that aor only mission is Hmited to finding out precisely
what personal réle they plaved in lhese acts, and what s their own
responsibilicy, iF i 15 cglablished that they have provoked and carried
out these mensures which are apposed to the law of nations, or that they
have brought aboui their execution by stimulating, if necessary, the
action of the public authorities in L‘erer Lo make Lheir Lxu_uLmn more
rupid, complews, and ruthless. .

* The purpose . . . will be to find cut . . . whether one mnost consider
that there iz a responsibility peculiar to the accused and, ot thal purpose,
(o exumine Che cireumslanecs parliealsr Lo the removals executed by
thein, the opportunity that they had to take advantage of such a profit-
able situation, apd the direct, obstinate, constant action through which,
by exerting pressure on the oflicial services, Lhoy succceded in {}hld.lTIITIE
from them the realization of their desires.

* But, due to the prolongation of the war and the sharpening of its
Industrial character, having the ergent obligation to ensure Lhe sepplying
of ity factorics, deprived of any imports by the strict Wockade of the
Entente, the German Governuent considered itself in a sort of state of
emerpency avthorizing the taking of all steps in its power, and arrogaled
to itself the right to lake, wherever it could and especiatly in invaded
territory, the goods and raw materials that it Licked,

* This very peculiatr conception of the right of the occupier, neither
provided for nor justilicd by ary inwernadonal convenlion and which
15 directly in opposition to the law of nations, which always maintained
a careful distincticn between what helongs ta the poblic damain and what
is private property, led the *f Kriegaminiscerium ** to the ereation of a
whale series of organisatioms destined 1o sceure the praciics] realisation
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cof the zoal. 1t was with these orgapisations that the industrialists came
into cootact.

‘... the German industrialist who vsed these means, resped =
persenal benelil tom them and took advantlage, with the purpose of
realising a henefit, of the force put at his disposal.™ ™’

The cloxing statemeant of 1he Praseculion in the #fick Trief also pointed out

that :

* Finally, it is quile clear that Control Council 7.aw Na. 10 recegnises no
such distinction between ° privaie persons "and * officials * as the defendants
seek to draw. Paragraph 2 of Article II of Law No. 10, in clause ([}, after
. muking referenee 1o persons who held © high political, eivil, or miliary °
positions in Germany, continues by making reference to jpersoms who hedd
high positions ©In the financial, industrial or economic life * of Germany.
Persons a0 dewenibed unguestonably inclede andividuals soch as these
defendanis, Tt is guile true that this reference is confained in the oluuse
which relates only to criunes against peace, but it 1s unthinkable that Law
Ne. 10 intends, or that tnder International Law one might reachfso illogical
and preposterons a conclusion, as thatl privite individyals may be tried for
the commizsion of erimes aguinst peace but not for the commission of wir
crirmpas or crimes azainst homanity,””

The Prosccution was “f quile prepared to concede that the defendants give
every indication of devolion to the prodit system ' but subupitted that @ ** Free
enterprise doss not depend upen slave labour, and honest busincss dogs not
expand by plunder. Any Businessman s surely entitled o defend himsalf
against charges of ctiminal conduel. But no businessman should defend
himsell apajnst such charges by putting on the symbaolic silk hat and claiming,
privileped status.  In other procsedings in Nurnberg, we have heard military
men claim immunity because they wore a uniform ; now we find civilian
clolhes resorled @0 as a parallel sancruary *?

The Tribupal to which these argnments were addressed roled that ** Inier-
national Law binds every citizen **, it betng wnsound o arguee that privatc
individoals having no official positdon were exempt from responsibility
under it

The Tribunal in the Frugp Triad also siressed, not merely that individoals
were personally. punishable for war erimes, () but also that the laws and
cugloms of wur bind private individuals no less thun government ollicials
and military personnel. ¥y The Judogment deliversd in the L7, Foarben Trial
contained similar passages,(9) while the Judgment in the ERsaizgruppen
Tricl (¥} haz these remarks to make under a heading fmfernaiions] Law
Applizd to Fufividual Wrongdoers

“ Defence Counsel have urped that the responsibilities resulling from
International Law do not apply o individuals, 1t is a fallacy of no small
proporiion that international obligations cun apply only 1o the abstract legal

(%) Ses Vol. IX, p. 5.

(% See . 133

{3 See p. 150,

{53 boe o 47 anl A8

(3 Trisl of Qe Ohlendort and Ohers, Worembere, 13th Septerber, 1847 —10th Aprif,

1948,
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entities called States. Mations can act only through human beings, and when
Genmany signed, ratified and promulgated the Hague and Geneva Conven-
tions, she bound each one of her subjects to their observunce, Muny
Cierman puhlications made {requent referénee to these international pledges.
The 1942 edition of the mifitary manuval edited by a military judge of the
Luftwaffe, Dr. Waltzog, carried the following preface

*OMeers und noneoms have, before taking mililary measures, Lo
examing whether their project agrees with International Law. Ewvery
traop leader has been canfronted, a1 one time or another, with qoeastions
such as the fellowing : Am T entilled Lo luke hoslapes : How do [ have
it behave if hearing o flup of truce ; What do I have 1o do wiih a spy ;
what with a franctireur ; What may I do as a pernmitted ruse of war ;
What may I requisilion ; What iz, in tern, already looling and, there-
fore, forbidden ; what do 1 do with an cnemy soldier who layys down his
arms ;. How shonld enemy paratreopers be treated in the air and
after they have landed 7°

¥ An avlthoritative collecdon of German Military Law [(Das gesamile
Dentsche Wehrrechr), published sines 1936 by two high governmenl officials,
with an introduction by Field-marshal von Blomberg, then Reich War
blinister and Supreme Commander of the Armed Forces, carried in o 1940
supplement this important slatement .

* The present war has shown, cven more thun wurs of the past, the
importance of disputes on International Lawe . . . I this connection,
lhe encmy propaganda especially publicizes questions concerning the
rghi to make war amd concerning the war guilt, and therehy toes 1o
cause confusion ; this is another reason why it appears necessary fully
to clanify and malke widely known the principles of International Law
which are binding on the German conducl of war.’

* Every German soldicr had his attention culled to restrictions imposed by
Tnternational Law in his very paybook which carried on the first page what
was known as ‘The Ten Commandments for Warfare of the (ierman
Soldier *.  Arnticle 7 of ibese rules provided speeifically

* The civilign popuiations shoold not Be injored.”

* The soldier is not allowed to loot or o destroy,” ™

The responsibility of individuals, including individuuls without official
or military conneclions, for war crimes s indeed now beyvond doubt. A
relevant precedent which was mentionsd by the Prosecotion in the Krupp
Trigl was the case Ex Parre uivinfYy A mort recent precedentl wug Lhe
trial of firune Fesch wnd two othees (*) by ¢ British Military Court, in which
two Garman businessmen were condemoed to death for commitong war
crimes in that they arranged for the supply of poison gas to Auschaviiz
Concentration Camp, knowing that it was to be used there Lo kill inmates.
The responsibiliiy of individeals by breaches of Internationat Law received
some treatment during the Belven Trial (%) :

It will be recalled that, just as private individuals capnot cscaps Tesponsi-
bility for wag crimes commitled by them, so it was pointed out in the Justice

I[’). S an.ﬁ, pp. 38 ef seg.
(%) Seo Vol T, pp. 23-103,  This trial waz conducted on ist-8th March, 1946,
{7} oo Vol 1L ppr- 7475 and 148150,




b

174 ALFRTFT FELIX ALWYX EEUDT

1riad that the plea of Ace of Staie will 0ot protect government olficials from
punizhmenl-on charges of war crimes (1) :

EI- llLL FLLA OF SUFERIOR ORDERS JR MLCESEITY

The Jodgments delivered in the Ffick Frial (%) the LG, _F:rrbm Teiaf () and
the Krupp Trinf {4) contain a treatiment of what is called (g each the ** defence
of necessity **.  1n dissenting fram the opinion of the Tribunal in the /..
Farben Tricd on this poini, Judge Herbert also referred o the defence of
necessity UU(F An examimation of all four opinions seemms to reveal however
that the factwal claims made by the Defeace which were the Trilwnal®s
subject of discussion coostluled what bas peevioosly in these volumes
wsually been called the plea of superior orders. ' _ :

A study of war crime trials reveals that, amang others, three pleas of a
related character have been pul forward by the Defence o such trials

(i) The argument thiat Lhe accused acled under orders, which he had the
duty to abey, when he commirted the acts alleged against him. Sometimes
this plea is augmented by the claim that cerlain consequences wounld wli-
maiely have followed From disobedicnee, such'as the execution of Lhe person
refusing to obey andfor the taking of reprisal action against his tamily {€)
This may be called the pfea of superior orders.

(1] The argument that, in commitling the acts complained of, the accosed
acted under an immediate threal to himself,  This may be called the plea
of deress. :

{iil} The argument Lhal a wnilitary action cartied outl by a group of military
persommel was justificd by the general circomstances of baitle,  This may b
i':alled the plea of mifitary necessiry.

it i nol always easy Lo distingnish one plea from another and the same
arpument put forward in coort may conlain elements of morte than one.
MNevertheless, the fact that there is a difference hetween the first und sceond
for instance may be taken to have been recoguised by the Tribunal which
conductad the Einsatzerngpen Trial, in that it .J.pphed one test of the know-
l[edge of the illegality of an order in cuses where Lhe plea of superior-orders i3
put forwaed and a different test when the plea of duress ix wdded. The
Trilxunal suid that: * To plead superior ordets one must show an excusable
imporance of their illegality ™7, yel il went on :

“Dui i is stated that in meilitary law even & ihe subordingle reafivey (hat
the act heis called upon Lo perfor is a crine, le may not refuse its exceution
without fneurring serious consequetees, and that this, therefore, constimtes

TN Bee Vol VT . 5.|}._ i
{8 Sep Vol TR, pp. 1821,

6% B pa, 5497,
(1) Moo pp, 146-150.
D) Bea p, 62,

(5] AL the Prosecution safd in the £, 7. Forbee aml Krapg Tefaly

. “ The reasan thiat supcrior orders are somclimes given weight o mililery cases,
nod as o delence but as a plea of mitigation, is basel upon teno guide distingt dess,
The fArst 8 that an anty relies strongly, itz organsation and operationy, an chaio of
command, discipling, and prompt obedicnee; the soldicr is io duty boumd under ocdinury
citenmstanees und alao onder very extraordinary circumstances, fo oarry out his
comoander's ordess inmediotely and unquestioningly,  The sccond reazon iy that
the soldier stunds in fear of promms and summary penistiment iF ha fals wo cumy out
arders or abstrucls Lheir prompt exaculion By over-mach guasticning.’”
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duress. Lot it be said at once that there is no law which requires thit an
jnnocent man must forfeit his 1ife or suffer serious harm in order to avoid
committing a crime which he condemns. The threal, however, must be
immiuent, real and ineviluble. Mo court will punish a2 mun who, wilh a
[oaded pistol ai his head, is compelled ta pull a lethal lever.

i Nor geed the peril be that irmorminenl in order 1o escape punishment.™ (3)

I‘'urther, on examination of the wrealment given by the Uribunals whicl
conducted the Flick, .7, Farbper and Erupp Triads to the 't delones of
necessity 7' suggests that they recarded an argument based on necessity,
il substantiated to constitute a complewe delencs and nol simply a4 mitigating
circumstance.  ‘This was particularly clear in the Judgment in Lhe Flfck Triad,
where fhe Tribunal, referring to Article 1T (4) () of Coatrol Council Law
Mo, [} (* The fact that any person acred pursunant to the order of his
povernment ar of a superior docs not free him from responsibility for a
grime, butl may be considered in mitigation ™) suid @ " Tn our opinion 1L 1%
not intended that these provisions are to be cmployed to deprive & defendunt
of the defence of necessity under such circumstances as obtained in this
gase with respect to defendanis Steinbrinck, DBurkarr, Kaletsch and
Terberger.® (%) Lt may huve heen this seperior valye of Lthe defence of
duress which canged the Defence in the trials under review to fend to stross
it rather thao relying on the plea of superior orders aloned*)

The quotarions from Wharlon™ Crimirel Law {other than those relating
tor selfedefonec) which appear above (4 and in the Fifck Trial Judgment (5)
wonld seem to relate to the plea of duress rather than to the plea of superior
orders as defined in these presenl pages.

The Tudgment delivered in the Erupp Triaf stules that, when what it calted
* pecessity 7' 1s eaded, T the question s to be determined from the
standpoint of the hopest bBelief of the particular accused in question. . . .
The efleel of the alleged compolsion is Lo be determined nol by objective
but by subjective slundards, Moreover, as in the ¢ase of selfdefence,
the mere fact that such danger was present is not sufficient. Thare must be
an aclusl bora fide belied in danger by the partdenlar individoal.” {%)  This
subjoctive Lesl, hero appliesd to what may be regarded as the plea of 'dutess,
has also been applicd to the plea of military necessity by the Tribunal acting
in the Hostares Triad, Regarding the ** scorched earth policy ™ carried cut
by the aecoused Rendulic doring his retreat (rom Uinmark, the Tobunal said :

(1) e Vol WTIT of thess Reports, p, 91, (Ttulics inserbed).

Eﬂ} so Vol 1x, o 19

¥} The Presccution in the Krpp and L (L farden friale also distinguishel belwedn
the acrual cirmumstarees which would give rise to a suecessful plerding of superior orilers
on the cne hand aod doress on the other, The ples of superier crders, iv was arguesd,
might laad to a mitigation of sentence i the accused had beeo subiect to nilitary discipling,
but a civilian wos possessed ol a rooeh greater freedom of action and the plea of durcss,
which he mneglit be able to plesd, dependsd opon proot of * theeatening condoct on the
parl of unother individusl of group ol imdivedoals " *° Move recenl decisions of American
coarls tell ux thatl a theeat of Fyrwre injury 14 nol sulficient 10 raise a defence, thal threais
Trom & pomcn who s a ole awsy gt the tme of the comrission oF the come i@ noe delance

09 Sec pp, 1478,
[*)-Beo ".“oi 1X, pp. 19240,
{¥] Bee o, [48.
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**There ix ovidenes in the record that there was no military necessity for
Ahis destrpction and devastation.,  An examination of the facts in retrospect
can well sustain this conclusion. * Bof we are obliged 1o jedgs the situation
as it appeared to the defendanc at the time. I the fucts were such as would
justify the seiion by the excroise ol judpment, afier giving conwideration to
all the factors and existing possibilities, even though the conclusion reached
may have been fanlty, it cannod be said to be criminal, Afer giving carcful
consideration to all the evidence ot the subjecl, we are convineed that the
defendant gannol be held criminally responsible althouph when viewed in
retrospoct, the danger did not actually exist. . . .

“*We are not called upon to determine wherther urgent military necessity
for the devasiation and desiruetion in the provinee of Finmark actually
cuisted.  We are concerned with the question whether the defendant at the
time of its occurranee acied within the limits of honest judgment on the
basis of the conditions prevailing at the time, ™™ (%

In the Fick, TG, Farber and Rrapp Trialn, the plea put forward was thai
the accused were obliged to mest the industrial producticon quotas laid
down by the German Covernruent and thalin order to do so il was Necossary
to wse forced labour supphed by the Stute, beeause no other labour was
avuilable, and that had ihey refused to do so they would have suffered dire
consequences. The test applied by the Tribanal in the flick Tridd was
whether a ** clear and present danger *° had threatened the aceused ul the
time of their committing the alleged offences (%) The test applied in the
LG, Farpen Treigl was that laid down by the International Military Tribunal
in dealing with the plea of supetior orders, namely, whether & moral choice
was possible."}  In the Krupp Triad Judsment it was said thut - *° Necoessily
iy a defence when il s shown that the act charzed was done to aveid wo-
evil severc and irreparzble ; that there was oo other adequate means of
gscape ; and that the remedy was not disproportionale 1o the evil.™ (4

In the ¥lick Trial the plea served 1o acquit all but twe defendants of
churges of wsing slave labour ; these two had been shown to have gonc
beyond the limits of what they wers required by the Stale to do in the matter
of the emplovment of Stale-supplied forced labourd{®y  The Tribunal whick
conducted the Krupp Triaf pointed the moral by saying that ““if, in the
execution of the illegal act, the will of the accused be not thereby owver-
powerad but instead coincides with the will of those from whom the alleged
compulsion cmanates, there iy no necessity justifying the fllegal condnet 7%}
Thiz principle wus accepted Ty Judpe Harbert, who, however, dissented
as to its application to the facts of the L. Tarben case.(?)

(%) Ges Vol WIII, pp. 689,
) See Vol IX, p, 20,
F‘j See pp. 54 and 57,
- {4} Sce pp. 147 and 144,
F-) Sec Yol IX, pp. 20 1.

Ty See p. 1499, Sloudlarly, the Todgment in the Fimarzpreppes Triol states that @ ** the
doar may not plead inoocence to a criminal act ordered by his superior i e s in accond
with the principle and intent of the supecior. . . . Fnoorder soccessidly o plead te defence
of superior orders the opposition of the doer st be constanl. Itz not enoagh that he
mentally tebel uf the tine the order 15 received, I at any time altor rceeivinge 1Be ondes he
soyuiesoas in il tlegal charactgr, the defenee of superer order is closed o him, ™ Ses
Val. VIIT, p. 61,

(") See p. 82, On the question of superior orders, see also Yol ¥, pp. 13-22, ¥ol, VI,

p. 63, angl ¥Wal, ¥, pn. 00-02,



ALFHIELY FEL1IX ALWYMN KRUFP 177

7. FORFEITURE OF FROFERTY AS A PUNISITMENT LUK WAR CRIMES

Artlicle TI {Sjl of Control Council Law Mo, 18, on which the Tribunal
celied in ordering the forfeiture of the property,. both real and personal, of
the defendant Krupp, (1) runy ay follows ;

3. Any perscen found guilty of any of the Crimes above mentioned
may upon conviction be punished as shall be determined by the Toibunal
to be just. Such punishment may consist of one or more of the
follgwing :

fa) Death,

{#} Imprisenment for life or a term of yeurs, with or without hard

labour. . .

{¢) Fine, and hopprisonment with or withont hard labour, in lien

theracf,

() Tarfeiiure of property.

ey Bestintion of properly wronglully scquired,

() Deprivation of some or all civil rights,

Aoy property declared to be forfeited or the restitution of which is
ordered by the Tribunal shall be delivered to the Conirel Couneil lgr
Germany, which shall decide on s disposal.®”

The commoncst punishments meted out to condemiied war criminals
have been impriscrunent and death sentences, but penaliics affecing the
propetty of lhe secused huve not been withoul precedent,  Tn French war
erime trials the levying of fines on persony foand guilty of war crimes has
" not been uncornmen and if cowrts of certain other covntries have preferred
to mete ont sentences of Imprisonment it haz neot always been for Tuck of
Tepad powers 1o require paymenl of fines or forleiiure of property.(2)

The question of the ultimate destination of property confiscated by the
Military ‘Cribunalz in Muremberg would appear to be solved by Directive
Mo, 37, duted 15th January, 1948, of the Control Couneil for Genmany and
entitled 1 Disposirion of Froperty Conflscated Dinder Controd Courcil Law
No, 10 or Legislation Tssued Pursuant te Control Council Directive No. 38,
The text of the Directive is as follows :

* Pyrswant to Conlrol Coonell Law Mo, 10 and Contrel Council
Directive Wo, 38, the Control Counail directs as lollows ;

foarlicle 1,

*“* All property in Germany of whatever natore arising from the
confiscation of property suffered by persons under Control Council
Paw MNo. 10 or legslation issued purseant to Control Conncil Dircelive
Mo, 38, shall be disposed of as provided by this Dircclive, '

*Article INL
“ 1. Titls to property nol subject to disposal or use ander Atticle TX
having belonged to a irade union, co-operalive, polilical party, or any
ather democratic organisation before it begumc ihe property of any

{3 The Presiding Thdee disseoted from (his order ; see p. 131
(%3 Sce Yol L, p, 109 Vol I1L, pp. 85, 112 and 1F9 ; Vol TV, pp, 129-130; VYol ¥,
pp. 100 1071 1 apd Yol ¥, pp. 82 and 38,
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person reflerred (o in Article | hereot shuall be transferred 1o soch
creawsution provided that it Is awthorised and its activities are approved
by the appropriate Zone Commaader.

*# 2 Where relransfor of tile wo property cunnot be made becuuse
no existing oreanisation iz competely identical with the organisation
which was the former owner of the property, the title to such properiy
shall be transferred to a4 new organisation or organisalioms whaose aims
are found by the Zone Commuander to be similar to those of the former

oruanisation.

 Article TILL

“ Properly-nol subjecl Lo disposal or wse under Article TX formerly
devoted to relicf, charitable, Teligious or humanitarian purposes, shall
be disposed of or vsed 5o as to preserve its former character if consonant
with democratic principles, and for this purposdé shall be lransferted
Lo Lhe organisalions formerly holding Hile thereto or to 8 new ormmisa-
tion or otsanisations on condition that, io the latter case, the Zone
Commander finds that the aims and purposes of ithess organisalions
and conform to the principle of the democritisulion of Germany or
may, al the diseretion of the Zone Commander, be transferred to the
Lander or Provinces, subject to the same conditions with respect to
dispositian ar use.

Article TV,

** Property trunsferred in accordance with Articles IT and ITT above
shall be transferred without charge, excepl that the Yone Commanders
may, within their diseretion, require that the transferee pay or gssume
liability lor any or all debis or any acoretion 10 value of the property
in accordance with the same principles as are established in the case of
property subject to restiution within Cermany o viclims of Nazi
persecution.

“Article V.,

* [, Title to property not subject to disposal ov wse under Ardels IX
or ta restoration or transfer pursuant W the provisions of Arlicles 1T
and 1l hereel, or which 14 rejected b organisations referred to in
Articles 10 and 1T hereof shall be transferred to the Government of
the Land or Province in which it is located.

f0 2. The Government of the Land or Previnee may hold and use the
property ot fransfer its use to any administrative district (Krels or
Berzirk) or to a municipality (Gemeinde) within its jurisdiction.  The
use o which the property is put toust fall within the competence of the
holder or Lhe lransferee and must not be in the apinion of the Zone
Commander an improper or unauthorized nse of the propecty.

3. The Covernment of the Lund or Provinge where the property ix
situated shall, pursuunt 1o this ditective and to the regulations of the
Zone Comnrander, sell any property not held and nsed in accardance
with paragrapl 2 of this Article. The nel proceeds ol any such zale
shall be aceonnred for in the budget of the Land or Provinee concerncd
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o be expended in a manner which, in the opinion of the Zone Com-
mander, = not an improper or unanthorised use of the proceeds.

4, The Government of the Land or Province shall, repardless of
whether it holds, transfers, or sells the property in accordaonce with
the pravisions of this Article, remain responsible for insuring that the
property iz not used for any purpose which the Zone Commander
finds Lo be inappropriate.

“ 3 When title to the property is transferred to the Land or
Province,

“{a) Bpecific charges and encumbrances, whether incurred prior or
subsequant to confiscatiod, on properdes ransferred uoder Lhis
Acrricte shall devolve on the receiving Lund or Provinee up to
an amount not cxceeding the value of the property transferred,
and

iy The receiving Land or Province shall accept liability for the
debis of any person whose property it receives under this
Atticle provided, howewer, that this liability shall not exceed
the valoe of the property of such person received by the Land
or Provinee, taking mlo aecounl any cocumbrances on that
properly and provided furiher that in the case of partial
confiscation of property no liability for debts, under this
paragraph, shall attach unlil creditors have cxhausted all
remedicy apgainst ihe person whose property was partially
conhizcated.  The tofal of such paymants of debts of a person
far which it has accepted responsibility, shall ulimately be
borne by the Governments of the Lund or Provinces roeciving
the properly propottionately to the value of the properiy of
such person received by each Land or Province, bat it shall
not be required thae this liability shall be dischurged unil
Curtber direetions shali have been fssued by the Allied Control
Authorily, nor thal any dehty shall be discharged in vicdation
of any principle established by the Allied Control Authority
and particularly debts shall not be paid in such manner as to
compensaie the supporiers of the Nas Party and régime.

" Article VI

'The Zone Commander and in Berling, Sector Commanders, shall
ke mcasures to cnsure the disposifion and use of the propenty in
wecordance with this directive. '

= Atticle VITL

“Title to property located in Berlin will be transferred o the
administrative districts (Yerwuliungsbersirke) und shall be disposed of
according to the sume pringiples as are herein prescribed for property
for the rest of Germany., For this purpoess, the powers piven to the
Zone Commanders will in Berlin be exercised by the respective Sector
Commanders.  The Tunetions, powers, and ohligations placed  opon
the Gevernment of a4 Land or Province will in regard to property in
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- Berlin devolvé vpon the respective acdministrative disuricls (Verwaltungs-

berzirke}.

- Article VIIIL

1. When an order invelvieg confiscation of property has been
made agxinsl any person either by 4 tribunal crepowered under Control
Counctl Law No, 10 or ounder procedure lawiully csublished under
Control Covpcill Directive Mo, 33, the following course shall be
observed in each of the fonr zones :

{7 When an order of this kind has been made and hax hegome
flzal, a copy ot it shall be trapsmitted to each of the four 7ones
and sectors, annexing an inventory describing the property of
the convicted person in cach of the four zones sa far as it is
known to it

(b)Y On receipt of this copy and the inventory, coples thereof will
be transmiticd to all the Land {iovernments in whose jurisdie-
tion any properly of the persen subject to the order is wilueated,

“{c) The Land Government or CGeovernments concarped shall
proceed forthwith to conliscate the property. In event of
parial confiseation of properly any Tand or Province within
the area of original jurisdiction shall take the proper percentags
of praperty from the person’s properry within its jurisdiction
.and sach other Land or Provines outside soch grea in which
ather property ol the person s located shall have the right
under the ahove rules to confiscate up to the same propeortion
of his property under its mrisdiction.

“ 2. When the order imnposes a fine, that fine will, in the {fivsl instance,
b Tevicd upon property, situated in the Land or Proviace in which the
order has been passed @ in the secomd instance, 1t will be levied cn the
property in any other Fand ar Provinee df the Zone 10 which the order
hax been pawscd,  IF any balance remuins vapaid, 1t will be Jovied in
the Land or Province in which the largest amount of the property of
the person subject to the ornder is sitwated, swtice of such fine and of
the property of the person convicled being transmilted 1o the other
remes and seetors in the same manner as provided by Section ] {g) whove,

3. MNothing in this Arvticle shall prevent the person against whom an
order has been made from being subjected to furthér penaliies by a
new order baved on new charges and evidence.

4. All accruals nnder sub-sections (13-(3) of this Article shall be
treated as if they were property governed by Article [, 11, ¥ und (X
of this directive.

“F Article TXL

Y1, The Zone Commander shall destroy property subject to being
destroyed as war potential, designate for reparalions property subject
to reparations, nse for the purposes of occupation properly subjoct (0
such vse, and restilate
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“{a) Ta the Government concerned, properiy subject 1o restiiotion
under the Allied Control Aunthority definition of restitution ;
(5 Property of vietims of Nazi persecution,
in the same way ag similar property not included among thal of the
persons referred to in Atticle T of this Directive,

** 2. In order to accomplish the purpose of this Article, the Zone
Commander mray at any Ume, sel aside or modify any transactions or
measures with respoct to property transferred pursuant 1o this Direclive,
which he desms inconsistent with the aims and spirit of this Dircetive,

“CAruclc X,
¥ The present Directive comes into foree from the date of signatnre.™
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